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INTRODUCTION 

The following Alternative Dispute Resolution (ADR) program summaries include 

summaries of the ADR programs currently implemented at the U.S. District Court for the Eastern 

District of Texas, the U.S. District Court for the Northern District of California, and the U.S. 

International Trade Commission (ITC).  

A summary of the ADR program from each judicial or administrative body is provided.  

While the Eastern District of Texas and the ITC summaries describe their use of mediation as a 

type of ADR, the Northern District of California summary describes a Multi-Option Program 

that includes three distinct types of court-sponsored ADR: (1) non-binding arbitration; (2) early 

neutral evaluation; and (3) mediation. 

The summaries include information about each type of ADR, including the location of 

the full ADR directives and the organization of the various ADR programs (including 

qualifications for mediators, timing issues, and other pertinent information).  Further, where 

available, the summaries provide statistics associated with the various ADR programs.  

For more information, see: 

 U.S. District Court for the Eastern District of Texas: 

http://www.txed.uscourts.gov/page1.shtml?location=mediation. 

 U.S. International Trade Commission: 

http://www.usitc.gov/intellectual_property/mediation.htm. 

U.S. District Court for the Northern District of California: http://www.cand.uscourts.gov/adr.
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ALTERNATIVE DISPUTE RESOLUTION IN THE  

U.S. DISTRICT COURT FOR THE EASTERN DISTRICT OF TEXAS 

I. Introduction to the Eastern District of Texas Alternative Dispute Resolution 

Program 

A. Background 

The Eastern District of Texas (E.D. Texas) offers two types of alternative dispute 

resolution: mediation and, on occasion, special masters for settlement purposes.
1
  Last year (July 

1, 2013–June 30, 2014), 861 cases participated in mediation in E.D. Texas.
2
  

B. Goal 

The purpose of the mediation plan is “to provide an alternative mechanism for the 

resolution of civil disputes.”
3
  

II. Organization of the Eastern District of Texas ADR Program  

A. Mediators 

Regarding mediator qualifications, “any person may serve as a mediator who has been 

ordered by the court to serve as a mediator or is approved by the parties.”
4
  Mediators are 

compensated at a reasonable rate, and absent agreement, the cost of the services is born equally 

by the parties participating in mediation. 

                                                 
1
 See ALTERNATIVE DISPUTE RESOLUTION:  THE LITIGATOR’S HANDBOOK 696 (Nancy F. Atlas et 

al. eds., 2000), available at 

https://books.google.com/books?id=7JyLqLdf_04C&pg=PA696&dq=ALTERNATIVE+DISPU

TE+RESOLUTION:+THE+LITIGATOR%E2%80%99S+HANDBOOK+696&hl=en&sa=X&ei

=5s7tVMDfMcuqgwSD8oGYAg&ved=0CDIQ6AEwAA.  This summary only discusses 

mediation, as there are no rules and/or guidelines from the court about special masters for 

settlement purposes. 

2
 No formal report; information from court itself. 

3
 United States District Court for the Eastern District of Texas, Court-Annexed Mediation Plan 

(as amended November 19, 2007), available at 

http://www.txed.uscourts.gov/page1.shtml?location=mediation. 

4
 Id.   
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B. Timing and Initiation 

Any civil suit may be referred to mediation, either through agreement of the parties or by 

a court order. If through a court order, the court appoints the mediator and establishes the 

deadline for convening the mediation.  

With respect to scheduling, all parties are required to cooperate with the mediator in 

scheduling the mediation.  

Regarding attendance, the court requires that all parties or party representatives be 

present at the mediation.  If the party is something other than a person, that party must send a 

representative, “other than outside or local counsel, with authority to enter stipulations, with 

reasonable settlement authority, and with sufficient stature in the organization to have direct 

access to those who make the ultimate decision about settlement.”
5
   

Additionally, if the mediator believes that the case is not being reasonably evaluated by 

one or both sides, he can meet separately with one or both sides.  The mediator can “request the 

analysis that has gone into the evaluation of the case, including the names and authority of the 

individual involves in the analysis.”
6
  Then, the mediator may request identified individuals or 

designate that a particular level of authority be present at a subsequent mediation. 

The mediator has the authority to vary the mandates of scheduling and attendance of the 

parties in accordance with the law. 

C. Confidentiality 

All proceedings in the mediation are confidential in all respects, including statements 

made by a party, attorney, or other participant.  Mediations may not be “reported, recorded, 

placed in evidence, made known to the trial court or jury, or construed for any purpose as an 

admission against interest.”
7
  Anything said or done during mediation is non-binding, unless a 

settlement is reached. 

The mediator shall not disclose any confidential information obtained in the mediation 

process, except where required by law, where the parties have allowed disclosure, or where it is 

related to an ongoing or intended crime or fraud.  If the mediator discloses such information, he 

must tell the parties “that disclosure is required and will be made.”
8
  

                                                 
5
 Id. at 2. 

6
 Id.   

7
 Id. at 3.   

8
 Id. 
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D. Concluding Mediation 

The mediator must electronically file a mediation report within five days of the 

conclusion of the mediation.  The report indicates whether the case settled, was continued, or 

whether the mediator declared an impasse. 

III. Statistics 

The District does not track statistics on success of mediation. 
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ALTERNATIVE DISPUTE RESOLUTION AT THE  

U.S. INTERNATIONAL TRADE COMMISSION 

I. Introduction to the International Trade Commission (ITC) Alternative Dispute 

Resolution Program 

A. Background 

The basic structure of the mediation program at the ITC originally was modeled on the 

CAFC mediation program, which was considered highly successful.
9
  

In recent years, the Section 337 workload has been substantial for the ITC.  In fiscal year 

2009, the ITC instituted 29 investigations.  That number increased to 51 in fiscal year 2010 and 

70 in fiscal year 2011.  The number of ITC investigations instituted in fiscal year 2012 was 48.
10

 

In an attempt to resolve Section 337 investigations more quickly and more flexibly, the 

on October 29, 2008, the Commission established a pilot program for Section 337 

investigations.
11

  Nearly two years later, on August 30, 2010, the Commission converted the pilot 

program into a permanent agency program.
12,13

  

B. Goal 

The 337 Mediation Program is aimed at facilitating the settlement of disputes and 

enhancing the efficiency of Section 337 adjudication by reducing the number of issues, patent 

claims, and/or respondents and otherwise assisting the Commission in managing its 337 caseload. 

The ITC’s Mediation Brochure explains that “[m]ediation can be particularly valuable for 

intellectual property disputes because of the complexity of the applicable law and complex 

technological issues.  A mediator with knowledge of the relevant law, business field, or 

                                                 
9
 50% settlement rate even for patent cases. See CAFC, Circuit Mediation Office Statistics for 

Fiscal Year 2007 to 2014, available at http://www.cafc.uscourts.gov/the-court/statistics.html. 

10
 See Lisa R. Barton, Mediation of Intellectual Property Disputes Under the Tariff Act of 1930, 

as Amended (19 U.S.C. § 1337) (hereinafter “Mediation Under Tariff Act”) at 6, available at  

http://www.usitc.gov/intellectual_property/docs/Mediation%20of%20Intellectual%20Property%

20Disputes%20--

%20An%20Informative%20Discussion%20of%20IP%20Mediation%20at%20USITC%20(Semi

nar%20Version).pdf. 

11
 73 Fed. Reg. 65615 (Nov. 4, 2008). 

12
 75 Fed. Reg. 52976 (Aug. 30, 2010). 

13
 The materials governing the ITC’s mediation program can be found at 

http://www.usitc.gov/intellectual_property/mediation.htm. 
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technology, can confidentially provide each party with a candid neutral assessment of the 

strengths and weaknesses of its case.”
14

  

Other benefits of mediation include: 

 Risk-free, inexpensive, confidential 

 Quick method of case evaluation. 337 Mediation does not alter the procedural schedule, it 

is not a cause for delay 

 Potential for narrowing issues and settlement of some claims 

 Reduces length and expense of litigation 

 Potential for settlement as to some parties, which may later lead to settlements by 

remaining parties 

 Settlements at ITC often lead to settlement of other matters involving the same parties 

and issues in other courts 

II. Organization of the ITC ADR Program 

A. Mediators 

The Commission maintains a roster of volunteer mediators recruited from the ranks of 

distinguished retired Federal jurists and senior counsel from intellectual property practices who 

are located in major IP commerce centers across the country.  Mediator candidates are screened 

by the Secretary and the best qualified are submitted to the Commission for approval. 

Mediators provide a single-day session of pro bono mediation and additional sessions are 

compensated by private contract between the parties and the mediator.  

A conflict check is necessary before approving a meditator.  Any potential conflicts are 

reported to the parties who will decide if the conflicts may be waived or another mediator must 

be selected.  The Secretary will assist the parties selecting a mediator. 

If a mediator is affiliated with a law firm and that law firm represents or has represented a 

party to the investigation within the last five years, the mediator will recuse him or 

herself.  The mediator must not represent either party or any amicus for any purpose, 

must disclose all past relationships that he or she has had with counsel, counsels’ firms, 

and the parties, and must disclose any potential ‘issues’ conflicts.  Mediators are required 

to decline from participating in any investigation in which there is a conflict of interest, in 

                                                 
14

 See Mediation Brochure, available at 

http://www.usitc.gov/intellectual_property/documents/mediation_companion_brochure_2014_fi

nal.pdf. 
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which they perceive a conflict of interest, or in which a reasonable person would perceive 

a conflict of interest.  Mediators are required to err in favor of recusal when in doubt.
15

  

B. Timing and Initiation 

The following stages in an ITC Investigation
16

 have been identified as optimal for 

conducting a productive mediation: 

 After the completion of the Markman Hearing 

 At the close of fact discovery and exchange of expert witness reports 

 After the filing of trial briefs 

 At the conclusion of the trial, but before issuance of the Administrative Law Judge’s 

(“ALJ”) Final Initial Determination on Violation 

 Cases that go to mediation early sometimes have a second round of mediation after one 

of these important benchmarks 

Parties can request initiation of the 337 Mediation by submitted using a “save-and-send” 

form found on the ITC mediation webpage or a request in an email may be sent to 

337Mediation@usitc.gov.  Although any party can request to enter mediation, parties are 

encouraged submit joint requests.  The Staff attorney for the Office of Unfair Import 

Investigations may be part of the mediation process.  

The presiding ALJ may also require that the parties attend mediation, and the parties may 

choose to use ITC’s own program or any other program.  The Secretary can also suggest 

inclusion in the program to parties or ALJ.
17

  

C. Confidentiality 

Each mediator must execute a non-disclosure agreement (NDA) and submit it to the 

Secretary for counter-signature. Party representatives and in-house counsel must also execute an 

NDA.  The NDA places participants under the Standing Commission Protective Order for 

Mediation. 

Confidential submissions to the mediator are for the mediator’s eyes only and do not 

form part of the record for the ITC Investigation.  The submissions will not be share with other 

parties, the ALJ, or the Commission. The mediator communicates only with the Secretary about 

the mediation.  

                                                 
15

 Section 337 Mediation Program - User Manual (hereinafter “User Manual”) at 11, available at 

http://www.usitc.gov/intellectual_property/documents/mediation_program_user_manual_2014.p

df. 

16
 Mediation Under Tariff Act at 12. 

17
 User Manual at 9. 
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D. Concluding Mediation 

If the parties have been ordered to participate in mediation by the ALJ, they may be 

required to provide a report to the ALJ if so ordered.  No report is made to Secretary regarding 

any specifics on the mediation by either the parties or the mediator.
18

  

Parties are encouraged to provide feedback to assist the agency in providing an effective 

and helpful program. 

“Any settlement agreement that may result from mediation will be reviewed for 

consistency with the public interest by the Commission investigative attorney, the presiding ALJ, 

and the Commission under the normal procedures of Commission rule 210.21.”
19

  

III. Statistics 

22% of open investigations are participating in mediation (at the time of publication, 

October 2012).
20

   

The following statistics reflect ITC dispositions for 337 Investigations since 2007.  As 

seen below, settlement is a major disposition at ITC.
21

 

ALJ Total Investigations Pending Investigations 

Bullock 126 9 

Essex 83 11 

Gildea 54 3 

Lord 18 9 

Pender 38 10 

Rogers 58 1 

Shaw 39 11 
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Ablondi 4 1 0 0 0 0 0 0 0 

                                                 
18

 Mediation Under Tariff Act at 16. 

19
 User Manual at 8, available at http://www.usitc.gov/intellectual_property/mediation.htm. 

20
 Mediation Under Tariff Act at 17. 

21
 Statistics provided by Lex Machina. 

http://www.usitc.gov/intellectual_property/mediation.htm
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Barton 10 5 3 4 3 1 3 0 8 

Bullock 60 29 21 12 21 11 20 9 24 

Charneski 22 8 10 8 7 3 11 3 9 

Duvall 22 17 25 1 7 19 4 3 3 

Essex 44 16 14 11 18 6 10 12 22 

Gildea 32 8 5 2 10 3 4 1 13 

Harris 62 25 17 9 24 5 17 3 22 

Leonard 1 0 0 0 0 0 0 0 0 

Lord 8 4 2 0 2 0 1 1 2 

Luckern 73 43 46 25 33 21 36 8 19 

Mathias 18 9 11 4 16 9 2 1 4 

Minchew 1 1 0 0 1 0 0 0 0 

Morriss 8 7 1 1 3 1 0 0 3 

Pender 17 2 4 2 7 2 2 2 14 

Renick 1 1 0 0 0 0 0 0 0 

Renwick 5 8 6 0 1 4 0 0 0 

Rogers 31 17 7 4 11 1 6 7 14 

Saxon 63 16 35 11 33 22 13 7 10 

Shaw 21 8 2 2 6 2 4 7 10 

Terrill 16 6 3 0 4 1 3 0 4 

Timony 6 0 1 0 1 1 0 0 0 
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ALTERNATIVE DISPUTE RESOLUTION IN THE 

U.S. DISTRICT COURT FOR NORTHERN DISTRICT OF CALIFORNIA 

I. Introduction to the Northern District of California Alternative Dispute Resolution 

Multi-Option Program 

A. Background 

The Northern District of California established a ADR Multi-Option Program under 

which litigants may benefit from three court-sponsored ADR options:  (1) non-binding 

arbitration, (2) early neutral evaluation (ENE), and (3) mediation.  Either party may request any 

of these ADR programs.  By order, or upon approval, of the assigned Judge, the parties may 

substitute one of the Court’s programs with a private ADR procedure or an early settlement 

conference with a magistrate judge.   

The procedures and requirements of the Court’s ADR Multi-Option Program are detailed 

in the Court’s ADR Local Rules.
22

  Additional information may also be found in the Court’s 

ADR Handbook entitled Dispute Resolution Procedures in the Northern District of California.
23

 

An established ADR Unit supports the Court’s ADR Multi-Option Program.  The ADR 

Unit consists of a Director of ADR Programs, staff attorneys, case administrators and support 

personnel, and is responsible for designing, implementing, administering and evaluating the 

Court’s ADR Programs.
24

 

Further, the Court designates one of its magistrate judges as the ADR Magistrate Judge.  

The ADR Magistrate Judge is tasked with “overseeing the ADR Unit, consulting with the ADR 

Director and legal staff on matters of policy, program design and evaluation, education, training 

and administration.”
25

  Additionally, the ADR Magistrate Judge rules on any complaints alleging 

violations of the ADR Local Rules.
26

  

                                                 
22

 ADR L.R, available at http://www.cand.uscourts.gov/localrules/ADR. 

23
 ADR Handbook, available at http://www.cand.uscourts.gov/adrhandbook. 

24
 ADR L.R. 2-1.   

25
 ADR L.R. 2-2.   

26
 Id. 

http://www.cand.uscourts.gov/localrules/ADR
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II. Overview of the ADR Multi-Option Program 

A. Neutrals: Arbitrators, Evaluators, and Mediators 

The ADR Unit is tasked with maintaining a panel of “neutrals” to serve the Court’s ADR 

programs based on an application process.
27

  

Generally, the qualifications for all neutrals are the same regardless of the ADR process 

(Arbitration, Early Neutral Evaluation, and Mediation).  Additional minimum qualifications of a 

neutral for a specific ADR process are identified below.  Generally, each neutral must be a 

lawyer who is “a member of the bar of [the U.S. District Court for N.D. Cal.] or a member of the 

faculty of an accredited law school and must successfully complete initial or periodic training as 

required by the Court.”
28

  The parties may object to the neutral serving on their case on other 

grounds – any such objection must generally be made within 7 days of learning the identity of 

the neutral or being made aware of the other basis for the objection.
29

   

B. Timing and Initiation of the ADR Multi-Option Program 

Cases enter the ADR Multi-Option Program automatically, or by stipulation, motion, or 

order.
30

   

If a case is automatically assigned to the ADR Multi-Option Program, notice of such an 

assignment will be given in the Order Setting Initial Case Management Conference.
31

  The order 

shall set forth ADR Deadlines specifying the deadline for filing a required ADR Certification 

and either a Stipulation Selecting an ADR Process or a Notice of Need for ADR Phone 

Conference.
32

  Any party to a case automatically assigned to the ADR program may file a motion 

for relief with the assigned Judge requesting relief from automatic referral.
33

   

Once assigned to the ADR program (whether by automatic assignment or upon request of 

the parties), the parties are presumptively required to participate in one of the Court’s ADR 

processes, or with the assigned judge’s permission, in an ADR process offered by a private 

provider.  

                                                 
27

 ADR L.R. 2-5(a). 

28
 ADR L.R. 2-5(b). 

29
 ADR L.R. 2-5(d)(3),(4). 

30
 See ADR L.R. 3-3. 

31
 ADR L.R. 3-3(a).   

32
 Civil L.R. 16-2, 16-8, and ADR L.R. 3-5(c). 

33
 ADR L.R. 3-3(c). 
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If a case is automatically assigned, the Order Setting Initial Case Management 

Conference will specify a deadline (ordinarily about 3 weeks before the initial case management 

conference) for the parties to file an ADR Certification, which requires the parties to certify that 

they have: (1) read the ADR handbook provided on the court’s website, (2) discussed the 

available dispute resolution options provided by the court and private entities, and (3) considered 

whether their case might benefit from any of the available dispute resolution options.
34

   

The Court encourages the parties to discuss the ADR options with each other as early as 

possible and to stipulate to one of the court-sponsored ADR processes, or a private ADR 

process.
35

  By the designated deadline, the parties must have either stipulated to one of the ADR 

processes or have requested an ADR phone conference with a member of the ADR Legal Staff, 

who will assist the parties in selecting one of the Court’s ADR processes, or a customized ADR 

process to meet the parties’ needs.
36

  If the parties are unable to agree on an ADR process before 

or during the Case Management Conference, the judge may assign the case to a specific ADR 

process, which may be based on a recommendation from the ADR legal staff.
37

   

“Unless otherwise ordered, the [designated] ADR session must be held within 90 days 

after the entry of an order referring the case to a specific ADR process.”
38

 

 

III. Organization of the Northern District of California Arbitration Program 

A. Background 

ADR Local Rule 4-1 summarizes the court-sponsored arbitration process as an 

“adjudicative process in which an arbitrator or a panel of three arbitrators issues a non-binding 

judgment (‘award’ or ‘decision’) on the merits after an expedited, adversarial hearing.”
39

  The 

judgment is non-binding in that “either party may reject the non-binding award or decision and 

request a trial de novo.”
40

 

                                                 
34

 Civil L.R. 16-8(b). 

35
 See ADR L.R. 3-5(a).   

36
 See ADR L.R. 3-5(c). 

37
 ADR L.R. 3.4(e).   

38
  ADR L.R. 3-6. 

39
 ADR L.R. 4-1.   

40
 Id. 
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B. Goal 

The arbitration process is designed to be less formal and less expensive than trial, but 

does include “important trial-like sources of discipline [that] create good opportunities to assess 

the impact and credibility of key witnesses.”
41

   

C. Arbitrators 

If a case is referred to arbitration, the ADR Unit appoints an arbitrator from the Court’s 

panel of neutrals who has expertise in the subject matter of the lawsuit.
42

  Alternatively, the 

parties may jointly request the court to appoint a panel of three arbitrators.
43

   

Neutrals serving as arbitrators “must have been admitted to the practice of law for at least 

10 years and must have: 

(A) For not less than five years, committed 50% or more of their professional time to 

matters involving litigation; or  

(B) Substantial experience serving as a neutral in dispute resolution proceedings.”
44

  

There is no additional cost to the litigants for participating in arbitration.  Instead, 

arbitrators are “paid by the Court $250 per day or portion of each day of hearing in which they 

serve as a single arbitrator or $150 for each day or portion of each day in which they serve as a 

member of a panel of three.”
45

   

D. Timing and Initiation 

Once the arbitrator(s) is selected, the arbitrator shall arrange for a pre-session phone 

conference with the parties to set the place and date for the arbitration within the deadline fixed 

by the assigned judge or within 90 days from entry of the order referring the case to arbitration.
46

  

During the conference, the arbitrator shall select the arbitration hearing to be held at any location 

within the Northern District of California.
47

  The arbitrator shall discuss various logistics of the 

arbitration, including “the procedures to be followed, whether supplemental written material 

                                                 
41

 ADR Handbook, p. 5. 

42
 ADR L.R. 4-3.   

43
 Id. 

44
 ADR L.R. 2-5(b)(1). 

45
 ADR L.R. 4-3(b).   

46
 See ADR L.R. 4-4(a).   

47
 See ADR L.R. 4-4(b). 
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should be submitted, which witnesses will attend, how testimony will be presented, including 

expert testimony, and whether and how the arbitration will be recorded.”
48

   

“No later than 7 days before the arbitration session, each party must submit directly to the 

arbitrator(s), and must serve on all other parties, a written Arbitration Statement.”
49

  These 

statements must not to be filed or be accessible to the judge assigned to the case.
50

  Absent 

modification by the arbitrator after jointly consulting both parties, the statements must concisely: 

(1) Summarize the claims and defenses; 

(2) Identify the significant contested factual and legal issues, citing authority on the 

questions of law; 

(3) Identify proposed witnesses; and  

(4) Identify, by name and title or status, the person(s) with decision-making authority, 

who, in addition to counsel, will attend the arbitration as representative(s) of the 

party.
51

  

The parties may present evidence through documents, other exhibits and testimony, and 

are generally guided by the Federal Rules of Evidence, but the arbitrator shall not be precluded 

from receiving evidence the arbitrator considers to be relevant and trustworthy and is not 

privileged.
52

  The parties may compel the attendance of witnesses and production of documents 

with a subpoena, and “all testimony shall be taken under oath or affirmation and shall be subject 

to reasonable cross-examination as the circumstances warrant.”
53

 

Arbitrators, however, are not authorized to facilitate settlement discussions between the 

parties.  “If the parties desire assistance with settlement negotiations, the parties may request the 

case be referred to mediation, ENE, or a settlement conference.”
54

 

E. Confidentiality 

“The arbitration award is sealed by the Clerk, and “shall not be disclosed to any Judge 

who might be assigned to the case until the Court has entered final judgment in the action or the 

action has been otherwise terminated.”
55
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“Recorded communications made during the arbitration may, for limited purposes, be 

admissible at trial de novo.”
56

  For example, because testimony is under oath, in some cases, the 

recorded testimony may be used to impeach a witness later at trial. 

F. Concluding Arbitration 

After arbitration, the arbitrator must make an award clearly identifying the prevailing 

party and the precise amount of money awarded, if any.
57

  The award is to be promptly served to 

the parties and sealed by the Clerk, and must not be disclosed to any judge who might be 

assigned to the case, until the case has terminated.
58

  

Within 30 days of the notice of filing the arbitration award, either party may file a 

demand for trial de novo, otherwise the right is waived and judgment shall be entered on the 

arbitration award.
59

  The case shall then proceed in the normal manner before the assigned judge, 

who shall not have any knowledge of the prior arbitration award.  The parties may stipulate in 

writing at any time before the arbitration hearing to waive their rights to request a trial de novo, 

in which case any arbitration award shall be made final. 

In the absence of a demand for trial de novo within the specified timeframe, a judgment 

will be entered on the arbitration award that “shall have the same force and effect as a judgment 

of the court in a civil action, except the judgment is not subject to review in any other court by 

appeal or otherwise.”
60

   

IV. Organization of the Northern District of California Early Neutral Evaluation 

Program 

A. Background 

The ENE session “aims to position the case for early resolution by settlement, dispositive 

motion or trial and may serve as a cost-effective substitute for formal discovery and pretrial 
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motions.”
61

  Unlike the arbitration process, the evaluators may provide settlement assistance and 

may also help identify areas of agreement and offer case-planning suggestions.
62

   

B. Goal 

The ADR Handbook describes the goals of the ENE process, which include enhancing 

direct communication between the parties about their claims and supporting evidence, providing 

an assessment of the merits of the case by a neutral expert, providing a “reality check” for clients 

and lawyers, identifying and clarifying the central issues in dispute, assisting with discovery and 

motion planning or with an informal exchange of key information, and to facilitating settlement 

discussions, when requested by the parties.
63

 

The ENE process is one where “the parties and their counsel, in a confidential session, 

make compact presentations of their claims and defenses, including key evidence as developed at 

that juncture, and receive a non-binding evaluation by an experienced neutral lawyer with subject 

matter expertise.”
64

   

C. The ENE Evaluator 

Upon entry of an order referring the case to ENE, the ADR Unit will appoint an evaluator 

who has expertise in the subject matter of the lawsuit.
65

 

“Evaluators must have been admitted to the practice of law for at least 15 years and have 

considerable experience with civil litigation in federal court.”
66

  “Evaluators must also have 

substantial expertise in the subject matter of the cases assigned to them and must have the 

temperament and training to listen well, facilitate communication across party lines and, if called 

upon, assist the parties with settlement negotiations.”
67

  

Unlike arbitration, the parties must pay for the services of the ENE evaluator who must 

clearly communicate all terms and conditions of payment to the parties.
68

  The parties may agree 
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to share the fee as they choose, and must pay the evaluator directly.
69

  “ENE evaluators shall 

volunteer their preparation time and the first four hours in an ENE session.”
70

  After four hours, 

the evaluator may continue to volunteer his or her time or give the parties the option of either 

concluding the procedure or paying the evaluator for additional time which can start at $300, and 

increase therefrom.
71

   

D. Timing and Initiation 

Like the arbitration process, the evaluator shall schedule a pre-session phone conference 

to schedule the date and place of the ENE session, which ordinarily must be within 90 days of 

entry of the order referring the case to the ENE, unless otherwise ordered by the Judge.
72

 

“No later than 7 days before the first ENE session, each party must submit directly to the 

evaluator, and must serve on all other parties, a written ENE Statement.”
73

  The statement must 

be concise, may include any information that may be useful to the evaluator, and unless 

otherwise directed by the evaluator must:  

(1) Identify, by name and title or status: 

(A) The person(s) with decision-making authority, who, in addition to counsel, 

will attend the ENE session as representative(s) of the party, and 

(B) Persons connected with a party opponent (including an insurer 

representative) whose presence might substantially improve the utility of 

the ENE session or the prospects for settlement;  

(2) Describe briefly the substance of the suit, addressing the party’s views of the key 

liability issues and damages and discussing the key evidence;  

(3) Address whether there are legal or factual issues whose early resolution would 

reduce significantly the scope of the dispute or contribute to settlement 

negotiations;  

(4) Identify the discovery that is necessary to equip the parties for meaningful 

settlement negotiations; and  

(5) Include copies of documents out of which the suit arose (e.g., contracts), or whose 

availability would materially advance the purposes of the evaluation session, (e.g., 

medical reports or documents by which special damages might be determined).
74
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Because the ENE statements are confidential, they must not be filed with the Court, and 

the Judge shall not have access to them.
75

   

ADR Local Rule 5-11 outlines the components of an ENE session, wherein the evaluator 

shall: 

(1) Permit each party (through counsel or otherwise), orally and through documents 

or other media, to present its claims or defenses and to describe the principal 

evidence on which they are based; 

(2) Help the parties identify areas of agreement and, where feasible, enter 

stipulations; 

(3) Assess the relative strengths and weaknesses of the parties’ contentions and 

evidence, and explain carefully the reasoning that supports these assessments; 

(4) Estimate, where feasible, the likelihood of liability and the dollar range of 

damages; 

(5) Help the parties devise a plan for sharing the important information and/or 

conducting the key discovery that will equip them as expeditiously as possible to 

enter into meaningful settlement discussions or to position the case for disposition 

by other means; 

(6) Help the parties assess litigation costs realistically; and 

(7) If the parties are interested, help them, through private caucusing or otherwise, 

explore the possibility of settling the case; 

(8) Determine whether some form of follow up to the session would contribute to the 

case development process or to settlement.
76

   

The rules of evidence shall not apply and there shall be no formal examination or cross-

examination of witnesses.
77

   

During the ENE proceeding, “the evaluator writes an evaluation in private that includes 

an estimate, where feasible, of the likelihood of liability and the dollar range of damages and an 

assessment of the relative strengths and weaknesses of each party’s case, and the reasoning that 

supports these assessments.”
78

   

The evaluator offers to present the evaluation to the parties, who may then either demand 

oral presentation of the evaluation or if all parties agree, they may proceed to discuss settlement, 

which may be facilitated by the evaluator.
79

  The parties also may agree to discuss settlement 

after the evaluation has been presented. 
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The evaluator cannot impose a settlement and cannot attempt to coerce a party to accept 

any proposed terms.
80

  The case remains on the litigation track if no settlement is reached, with 

all formal discovery, disclosure and motion practices preserved.
81

  “Evaluators have no authority 

to compel parties to conduct or respond to discovery or to file motions.”
82

  “Nor do evaluators 

have authority to determine what the issues in any case are, to impose limits on parties’ pretrial 

activities, or to impose sanctions.”
83

   

E. Confidentiality 

ADR Local Rule 5-12 requires, except under limited exceptions, that “the court, the 

evaluator, all counsel and parties, and any other persons attending the ENE session shall treat as 

‘confidential information’ the contents of the written ENE Statements, anything that happened or 

was said, any position taken, and any view of the merits of the case expressed by any participant 

in connection with any ENE session.”
84

   

According to the rule, “confidential information shall not be 1) disclosed to anyone not 

involved in the litigation; 2) disclosed to the assigned judge; or 3) used for any purpose, 

including impeachment, in any pending or future proceeding in this court.”
85

   

F. Concluding ENE 

At the conclusion of an ENE session, “the evaluator and the parties shall discuss whether 

it would be beneficial to schedule any follow up to the session” that may facilitate case 

development or settlement.
86

  The evaluator may order various kinds of follow-up including 

“responses to settlement offers or demands, a focused telephone conference, exchanges of letters 

between counsel addressing specified legal or factual issues, or written or telephonic reports to 

the evaluator.”
87
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The evaluator "must report “the date of the session, whether any follow up is scheduled, 

and whether the case settled in whole or in part” to the ADR Unit within 14 days of the close of 

each ENE session.
88

  

V. Organization of the Northern District of California Mediation Program 

A. Background 

The Court summarizes the mediation process as “a flexible, non-binding, confidential 

process in which a neutral person (the mediator) facilitates settlement negotiations.”
89

  Mediation 

generally does not give an overall evaluation of the case.
90

  Instead, mediation is meant to 

“expand traditional settlement discussions and broaden resolution options, often by exploring 

litigants’ needs and interests that may be formally independent of the legal issues in 

controversy.”
91

 

B. Goal 

The goal of mediation is to reach a mutually satisfactory agreement resolving all or part 

of the dispute by exploring the relevant evidence, law, and the parties’ underlying interests, 

needs and priorities.
92

   

C. Mediators 

a) Much like the Court’s arbitration and ENE processes, after entry of 

an order referring a case to mediation, the ADR Unit will appoint a 

mediator from the court’s panel.
93

   

“Generally, mediators must have been admitted to the practice of law for at least 7 years 

and must be knowledgeable about civil litigation in federal court.”
94

  Mediators should be good 

listeners, in order to facilitate communication across party lines and assist the parties with 

settlement negotiations.
95

  Mediators who are not lawyers can also be selected if they have 

appropriate professional credentials in another discipline and are knowledgeable about civil 
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litigation in federal court.
96

  However, consent of the parties is required before a non-lawyer 

mediator can be appointed to a case.
97

   

As with the ENE process, the parties in mediation must pay for the services of the 

mediator who must clearly communicate all terms and conditions of payment to the parties.
98

  

The parties may agree to share the fee as they choose, and must pay the mediator directly.
99

   

D. Timing and Initiation 

The mediator must arrange for a pre-mediation conference to fix the date and place of 

mediation within the Court’s deadlines, which unless otherwise ordered, must be within 90 days 

after entry of the order referring the case to mediation.
100

   

Like arbitration and ENE, “the mediator shall schedule a brief joint telephone conference 

before the mediation session with counsel who will attend the mediation session to discuss 

matters such as the scheduling of the mediation, the procedures to be followed, the nature of the 

case, the content of the written mediation statements, and which client representatives will 

attend.”
101

   

In addition, much like the ENE process, each party must submit directly to the mediator, 

and must serve on all other parties, a written Mediation Statement no later than 7 days before the 

first mediation session.
102

  The statements must be concise, may include any information that 

may be useful to the mediator, and must, unless otherwise directed by the mediator: 

(1) Identify, by name and title or status: 

(A) The person(s) with decision-making authority, who, in addition to counsel, 

will attend the mediation as representative(s) of the party, and 

(B) Persons connected with a party opponent (including an insurer 

representative) whose presence might substantially improve the utility of 

the mediation or the prospects for settlement;  

(2) Describe briefly the substance of the suit, addressing the party’s views of the key 

liability issues and damages and discussing the key evidence;  
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(3) Identify the discovery or motions that promise to contribute most to equipping the 

parties for meaningful settlement negotiations;  

(4) Except to the extent prohibited by applicable laws of privilege or by these local 

rules, describe the history and current status of any settlement negotiations;  

(5) Provide additional information about any needs, interests or other considerations 

not described elsewhere in the statement that might be pertinent to settlement; and 

(6) Include copies of documents likely to make the mediation more productive or to 

materially advance settlement prospects.
103

  

Because the mediation statements are confidential, they must not be filed with the Court, 

and the judge shall not have access to them.
104

 

The procedure at mediation shall be informal and should be structured by the mediator so 

as to maximize the benefits of the process.
105

  “The mediator may hold separate, private caucuses 

with each side or each lawyer or, if the parties agree, with the clients only.”
106

  Any 

communications made during the caucus are confidential and may not be disclosed without 

permission.
107

   

The mediation typically begins with presentation of each side’s view of the case, and then 

the mediator facilitates settlement negotiations by improving communication, helping the parties 

clarify and communicate their interests, and assisting in identify areas of agreement as well as 

the strength and weaknesses of the case.
108

 

E. Confidentiality 

ADR L.R. 6-12 requires that (notwithstanding limited exceptions) “the contents of the 

written Mediation Statements, anything that happened or was said, any position taken, and any 

view of the merits of the case expressed by any participant in connection with any mediation” are 

to be treated as “confidential information” that shall not be disclosed to anyone not involved in 

the litigation, disclosed to the assigned judge, or used for any purpose, including impeachment, 

in any pending or future proceeding in this Court.
109
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Before the mediation, the mediator can ask each party to submit a confidential written 

statement only to the mediator.
110

  “Confidential mediation statements may address such matters 

as the party’s views about his/her own interests, the interests of the other side, analysis of the 

best and worst alternatives to a negotiated settlement, the strengths and weaknesses of the legal 

case, and an estimated budget to litigate the case.”
111

  The mediator must not disclose any party’s 

confidential communication without permission.
112

   

F. Concluding Mediation 

At the close of mediation, the mediator and the parties shall jointly determine whether it 

would be appropriate to schedule a follow up.
113

  A follow up could include written or telephonic 

reports that the parties might make to one another or to the mediator, exchange of specified kinds 

of information, or another mediation session.
114

   

Within 14 days of the close of each mediation session, the mediator must report the date 

the session was held, whether the case settled in whole or in part, and whether any follow up is 

scheduled to the ADR Unit.
115

  

As with the ENE Process, a mediator cannot impose a settlement and cannot attempt to 

coerce a party to accept any proposed terms.
116

  “If no settlement is reached, the case remains on 

the litigation track” with all formal discovery, disclosure and motion practices preserved.
117

   

Additionally, because the evaluation is confidential, it is not to be shared with the Judge 

or with anyone not involved in the litigation, and cannot be presented at trial.
118
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VI. Other Northern District of California ADR Processes 

A. Settlement Conferences 

In a settlement conference, a judicial officer facilitates the parties’ efforts to negotiate a 

settlement, much like a mediation.
119

  Beside oversight by a Magistrate judge, a settlement 

conference may differ from mediation in that the settlement Judge might articulate views about 

the merits of the case or the relative strengths and weaknesses of the parties' legal positions.
120

   

A settlement conference may be appropriate for cases in which a client or attorney 

strongly prefers to appear before a judicial officer, cases in which issues of procedural law are 

especially important, or cases in which a party is not represented by counsel
121

  A court may 

refer a case to a settlement conference on its own initiative, on the request of a party, or upon 

stipulation of the parties.
122

   

Similar to the confidentiality rules concerning other ADR processes, communications 

made in connection with a settlement conference ordinarily may not be disclosed to the assigned 

judge or to anyone else not involved in the litigation, unless otherwise agreed.
123

   

B. Custom Process 

As indicated in the Court’s ADR Handbook, “the court’s ADR legal staff will work with 

parties to customize an ADR process to meet the needs of their case or to design an ADR process 

for them.”
124

  The parties are encouraged to contact an ADR legal staff member to discuss all 

ADR options. 

C. Summary Trial 

The ADR legal staff may also help the parties structure a non-binding summary bench or 

jury trial which is described as “a flexible, non-binding process designed to promote settlement 

in complex, trial-ready cases headed for protracted trials.”
125

   

Summary trials provide the parties with an advisory verdict after a short hearing in which 

the evidence may be presented in condensed form, usually by counsel and sometimes through 
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witnesses.
126

  The procedure, as ordinarily structured, provides the litigants with an opportunity 

to ask questions, hear the reactions of a judge or jury, and receive a judge’s or jury’s nonbinding 

verdict.
127

  These reactions and advisory verdict may be used as bases for subsequent settlement 

negotiations. 

Additionally, under ADR Local Rule 8-1(b), the Court may appoint special masters to 

serve a wide variety of functions, including, but not limited to discovery manager, fact finder, or 

host of settlement negotiations. The Court may refer a case to a special master on its own 

initiative, on the request of a party, or upon stipulation of the parties, and the precise roles and 

responsibilities of the special master shall be defined in the case specific order of reference. 

D. Private ADR 

In lieu of the Court’s other ADR processes, briefly described above, the Court may refer 

cases to private providers generally only after stipulation of the parties.
128

  Under the Local 

Rules, “the assigned Judge will take appropriate steps to assure that a referral to private ADR 

does not result in an imposition on any party of an unfair or unreasonable economic burden.”
129

   

VII. Statistics 

The Court’s website provides an annual ADR Program Report with general information 

on the overall caseload, the types of cases, and other information regarding the Court’s ADR 

program and other relevant news to the ADR Unit.  The table reproduced below, included in the 

2014 annual report, provides statistics about the Court’s ADR Program. 

As indicated in the chart, Mediation has been the most popular choice of an ADR process 

for each of the identified years, whereas Arbitration has been the least used ADR process.  From 

the 2014 Annual Report, surveys of participants in the Mediation or ENE processes continue to 

show that more than 90% of the participants are satisfied with the ADR process and agree that 

the benefits outweigh the costs.  According to the annual report, reported settlement rates for 

Mediation was at 68%, and in ENE cases at 75%. 

 

 
2009 2010 2011 2012 2013 

ADRMOP 

Referrals 
4020 4016 4609 4757 4370 
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Total Referred 

to an ADR 

Process 

 

1698 

 

1760 

 

1891 

 

1807 

 

1746 

Arbitration 2 (<1%) 3 (<1%) 5 (<1%) 4 (<1%) 2 (<1%) 

Early Neutral 

Evaluation 
201 (12%) 145 (8%) 135 (7%) 140 (8%) 115 (7%) 

Mediation 784 (46%) 750 (43%) 776 (42%) 766 (42%) 756 (43%) 

Private ADR 338 (20%) 328 (19%) 345 (23%) 414 (23%) 389 (22%) 

 

Magistrate 

Judge 

Settlement 

Conference 

 

373 (22%) 

 

534 (30%) 

 

630 (27%) 

 

483 (27%) 

 

484 (28%) 
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-current as of March 19, 2014 (General Order 14-6) 
 
 
 UNITED STATES DISTRICT COURT 
 FOR THE EASTERN DISTRICT OF TEXAS 
 
 COURT-ANNEXED MEDIATION PLAN 
 (as amended November 19, 2007) 
 
I.  PURPOSE   
 

It is the purpose of this Mediation Plan to provide an alternative resolution for civil 
disputes.  This plan is not to be considered or construed to be any abridgement of a 
litigant=s right to a trial by jury as guaranteed by the 7th Amendment.  Rather, it is 
designed to encourage parties to: 
 

(a)  confront the facts and issues in the case; 
(b)  engage each other in a discussion of those issues; 
(c)  analyze the risk of litigation; 
(d)  consider all the costs, monetary and otherwise, involved in the dispute; and 
(e)  discuss methods of resolving the dispute. 

 
II.  MEDIATION DEFINED 
 

Mediation is a private process in which an impartial third party, the mediator, 
facilitates communication and negotiation and promotes voluntary decision making by the 
parties to the dispute. 
 
III.  QUALIFICATIONS 
 

Any person may serve as a mediator who has been ordered by the court to serve as a 
mediator or is approved by the parties. 
 

Any person selected as a mediator may be disqualified by the court. 
 
IV.  ETHICS 

 
Any person serving as mediator pursuant to this plan is subject to the Model Standards 

of Conduct for Mediators that were adapted by the American Bar Association in August, 
2005 or similar ethical standards or guidelines.  The mediator shall advise mediation 
participants what ethical standards he or she will follow. 
 
V.  COMPENSATION 
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Mediators shall be compensated at a reasonable rate.  Absent agreement of the parties 

to the contrary, the cost for the mediator=s services shall be borne equally by the parties to the 
mediation.  The court has the right to review the reasonableness and apportionment of the 
mediator=s compensation. 

 
VI.  MEDIATION REFERRAL 
 

Any civil suit may be referred to mediation through the agreement of the parties and 
or by order of the court. 
 

Where the court enters an order referring the parties to mediation the court shall 
appoint the mediator and establish a deadline for convening the mediation. 
 
VII.  SCHEDULING MEDIATION AND ATTENDANCE 

 
A.  The parties shall cooperate with the mediator in scheduling the mediation. 

 
B.  Attendance.  All parties or party representatives shall be present at the mediation.  
Where attendance of a party is required, a party other than a person satisfies the 
attendance requirement if it is represented by a person or persons, other than outside 
or local counsel, with authority to enter into stipulations, with reasonable settlement 
authority, and with sufficient stature in the organization to have direct access to those 
who make the ultimate decision about settlement.  In addition, if an insurance 
company=s approval is required by any party to settle a case, a representative of the 
insurance company with significant settlement authority shall attend in person. 

 
If it appears to the mediator that a case is not being reasonably evaluated by the 
representative present, the mediator may meet privately with one or both sides to 
request the analysis that has gone into the evaluation of the case, including the names 
and authority of the individual involved in the analysis.  The mediator may request 
identified individuals or designate a level of authority to be present if a subsequent 
mediation is scheduled.   

 
The mediator may vary the mandates of this section, with respect to scheduling and 
attendance of parties or party representatives in accordance with law. 

 
C. Rescheduling.  The mediator may reschedule the mediation to any date before trial 
with or without the approval of the parties.  Any rescheduling beyond the date of trial 
must be approved by the court. 

 
VIII.  CONFIDENTIALITY  
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All proceedings of the mediation, including statements made by a party, attorney, or 
other participant, are privileged and confidential in all respects. 
 

The mediation process is to remain confidential.  Mediation proceedings may not be 
reported, recorded, placed in evidence, made known to the trial court or jury, or construed for 
any purpose as an admission against interest.  A party is not bound by anything said or done 
at a mediation conference unless a settlement is reached. 
 

A mediator shall protect confidential information obtained by virtue of the mediation 
process and shall not disclose such information to anyone else.  Notwithstanding the 
foregoing, a mediator may disclose information (1) that is required to be disclosed by 
operation of law; (2) that he or she is permitted by the parties to disclose or; (3) that is related 
to an ongoing or intended crime or fraud.  If confidential information is disclosed, the 
mediator shall advise the parties that disclosure is required and will be made. 
 
IX.  MEDIATION REPORT 
 

Within five (5) days following the conclusion of the mediation, the mediator shall 
electronically file the mediation report with the court using the CM/ECF filing system.  The 
report shall indicate whether the case settled, was continued, or whether the mediator 
declared an impasse. 
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U.S. International Trade Commission

Introduction

The Commission has approved the creation of a program for the mediation of disputes 
arising in investigations under section 337 of the Tariff Act of 1930, as amended (“sec-
tion 337”), pursuant to the Administrative Procedure Act, as amended. See 5 U.S.C. §§ 
556(c) (6)-(8), 572-74, 583.

The administrative management of the mediation program is coordinated by the Sec-
retary to the Commission. The program is supervised by the Office of the Chairman in 
conjunction with the other members of the Commission.

The purpose of the mediation program is to facilitate settlement of disputes. The media-
tion program provides a confidential opportunity for parties to resolve their dispute.

Important Aspects of the Program

Pro-Bono, Single-Day Session

Program mediators have agreed to offer a single-day session free of charge to the litigants. Nevertheless, a 
mediator may charge the parties for time incurred in set-up and preparation for the first session with the prior 
consent of the parties. Program mediators are reimbursed by the Commission for travel and lodging inside 
the United States attributable to the single-day, pro-bono session. Reimbursements for travel and lodging are 
subject to government regulations and budgetary constraints. Mediators should coordinate with the Commission 
in advance of travel. No mediator is expected to serve in a pro-bono capacity beyond the required single-day 
mediation session, as defined above. The parties are free to engage the mediator on terms agreeable to all and 
consistent with the protections indicated in this manual if they wish to extend the mediation beyond the original 
single-day session.

Confidentiality

Mediation communications are confidential as provided by law, by non-disclosure agreement, by the Stand-
ing Commission Protective Order for Mediation, by the protective order of the Administrative Law Judge, and 
by program design. Neither the Administrative Law Judge nor any Member of the Commission nor any member 
of the Office of the General Counsel conduct, participate in, or have knowledge of the mediation proceedings, 
other than the fact that an investigation is in mediation, as explained more fully herein. The Office of Unfair 

Section 337 Mediation Program - 
User Manual
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Import Investigations may participate in the mediation 
session(s) upon request of the parties.

Each mediator must sign a nondisclosure agree-
ment which is then returned for countersignature 
by the Secretary. Each party representative and any 
in-house counsel participating in the mediation must 
sign a non-disclosure agreement. Each outside coun-
sel participating in the mediation must sign a non-
disclosure agreement. The non-disclosure agreements 
place the participants under the Standing Commission 
Protective Order for Mediation which supplements any 
protective order issued by the presiding Administra-
tive Law Judge in an investigation. The non-disclosure 
agreements also supplement the existing legal protec-
tions for confidentiality provided, inter alia, by 5 U.S.C. 
§ 574, as set forth therein.

Any confidential written submissions for the 
mediator are for the eyes of the mediator only and are 
not part of the record of the investigation and will not 
be shared with other parties, any Administrative Law 
Judge, or the Commission in any way. The mediator 
communicates about mediation only with the Secretary 
to the Commission. The Secretary does not communi-
cate with the Administrative Law Judges, the Office of 

the General Counsel, or the Commissioners about the 
substance of mediation proceedings, or any settlement 
that may result from mediation. Any settlement 
agreement that may result from mediation will be 
reviewed for consistency with the public interest by the 
Commission investigative attorney, the presiding 
Administrative Law Judge, and the Commission under 
the normal procedures of Commission rule 210.21.

The substance of the mediation is confidential and 
may not be disclosed by the mediator or any partici-
pants, except in the course of litigation concerning 
enforceability of any agreements reached through 
mediation, or as permitted by the terms of the non-
disclosure agreements and statute. All mediators 
must protect the confidentiality of the substance of all 
proceedings, as set forth in the non-disclosure agree-
ment for mediators.

The Secretary may discuss statistical information 
with the Commission needed to assess the mediation 
program itself. During the program, the Commission 
may from time to time have discussions with the 
Secretary and mediators with a view to revising the 
overall program while it is ongoing, as appropriate and 
necessary.

Is Confidentiality adequately protected in mediation?

Under the Commission’s mediation program, the parties, their representatives, and the mediator are 
required to sign confidentiality agreements. Those agreements assure that the mediation process is com-
pletely separate from the investigative process before the ALJs and the Commission. Furthermore, the me-
diator holds in confidence all of the information disclosed during the mediation process under the terms of 
a special protective order, so there is no risk in communicating with the mediator or with opposing coun-
sel/parties. Neither the ALJ assigned to the investigation nor the Commissioners have access to anything 
that is disclosed or exchanged in the mediation process. If a settlement results, then the only information 
known to the ALJ and the Commissioners will be the confidential settlement agreement that is filed with 
the ALJ, when termination of the investigation is requested.

|   User Manual
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No Delay to Litigation

The Commission does not contemplate that 
mediations would be a cause for extensions of time 
in proceedings before the presiding Administrative 
Law Judge. The goal of mediation is to help the parties 
achieve an expeditious resolution to any disputes, not 
to cause delay.

Non-Compliance Sanctions

The program is subject to the standards of con-
fidentiality provided, inter alia, in the non-disclosure 
agreements and the Administrative Dispute Resolu-
tion Act (5 U.S.C. § 574) in addition to normal rules of 
protection of confidential business information and all 
other applicable rules of conduct which govern other 
proceedings before the Commission. Motions for sanc-
tions may be made to the Chief Administrative Law 
Judge who may assign the motion to an Administrative 
Law Judge other than the presiding Administrative 
Law Judge. Notwithstanding the confidentiality provi-
sions of section 5 of this manual, the mediator or the 
Secretary may communicate with the judge ruling on 
the motion only to the extent necessary to explain any 
recommendation for sanction.

The Mediation Process

Certification of Receipt of Program Materi-
als and Discussion

Upon institution of an investigation based on a 
properly filed complaint, each named complainant 
and respondent will receive materials explaining the 
Commission mediation program, including a copy of 
this Users’ Manual. The materials will include a certi-
fication relating to the receipt and understanding of 
these materials which must be filled out and returned. 
The certification requirement may be satisfied in one 
of two ways: If a party has retained counsel, the lead 
counsel for the party may sign a certification that the 

party under his or her representation has received the 
materials and that counsel has discussed them with 
the party. If the party is not represented by counsel, a 
representative of the party (i.e., a business principal), 
may sign and return the certification attesting that he 
or she has read the materials. The required certifica-
tion shall be returned to the Secretary:

Secretary to the Commission 
U.S. International Trade Commission
500 E Street SW, Room 112
Washington, DC 20436

Initiating Mediation

All section 337 investigations are eligible for par-
ticipation in the mediation program.

Private parties may request participation by 
submitting a Confidential Request to Enter Mediation 
form. This request form is available on the USITC web-
site at http://www.usitc.gov/intellectual_property/me-
diation.htm and should be submitted to the Secretary 
to the Commission. The parties do not file the request 
on EDIS. They may submit the request to the Secretary 
via email at 337Mediation@usitc.gov.

If an ALJ suggests mediation, is it a sign 
that your case is weak?

The Mediation Program User Manual makes clear 
the ALJ’s authority to order the parties to attend 
at least an initial consultation on mediation. 
Therefore, parties and their attorneys should 
not equate exploration of settlement through 
mediation as a negative reflection on the merits 
of their case. In fact, negotiated settlements are 
favored by the Commission and the courts as a 
matter of policy. An ALJ encouraging negotiations 
or mediation can be seen as a recognition that 
sometimes business solutions exist that have 
little to do with the merits of a dispute.



Page 10

Section 337 Mediation Program   

Can mediation be successful if the 
parties could not reach settlement in 
their own negotiations?

Mediation is often used successfully to resolve 
disputes after the parties have unsuccessfully 
negotiated on their own. Unlike party-to-party 
negotiations, mediation uses an experienced 
mediator to facilitate communications between 
the parties and to avoid or overcome issues 
that can create an impasse to settlement. Fur-
thermore, although mediation is a form of ne-
gotiation, it is a unique process that can be tai-
lored to meet the parties’ particular needs and 
circumstances. Likewise, while complaints are 
often filed following failed negotiations with 
individual respondents, mediation provides the 
opportunity for facilitated settlement negotia-
tions between the complainant and all of the 
respondents contemporaneously. Convening 
at the same time parties who have a mutual 
interest in the use of the intellectual property 
at issue permits an expanded discussion that 
can be collaborative and resolve the dispute 
between the complainant and respondents in 
a single settlement. A mediator can assist the 
parties in identifying complementary interests 
and addressing concerns to reveal previously 
unexplored areas of common interest/benefit.

The presiding Administrative Law Judge may also 
refer investigations to the Secretary, who may discuss 
the possibility of mediation with the parties. Pursuant 
to 5 U.S.C. § 556(c)(6),(8), the presiding Administrative 
Law Judge may require attendance at a mediation 
session not to extend beyond one day.

While it is expected that all or nearly all participa-
tion will be initiated by the counsel for the parties or 
the presiding Administrative Law Judge, the Secretary 

may also suggest mediation to the parties in an inves-
tigation, or to the presiding Administrative Law Judge, 
for inclusion in the program.

Selecting a Mediator

The Commission maintains a roster of pre-
screened mediators who have agreed to provide a 
single pro-bono session for Commission investiga-
tions.1 The mediators are outside experts and consul-
tants experienced in both patent litigation and media-
tion. Many of these mediators have served in a similar 
capacity for the U.S. Court of Appeals for the Federal 
Circuit, as well as other Federal and state court media-
tor panels. Mediators and applicants to be mediators 
must not be in active practice. For purposes of these 
guidelines “not be in active practice” means that the 
applicant or mediator is not appearing, and will not ap-
pear while a member of the Commission’s mediation 
roster as a counsel for a party or amicus in any matter 
before the Commission or from the Commission. 

The Secretary assists the parties in selecting a 
mediator for each investigation. Parties may select a 
mediator from the roster of program mediators. The 
parties may also select a private mediator that they 
have identified on their own. If parties select a private 
mediator, the mediation is not considered to be under 
the 337 Mediation Program. Accordingly, parties would 
compensate the mediator by private contract between 
the parties and the mediator.

1 Program mediators have agreed to offer a single-day session 
free of charge to the litigants. Nevertheless, a mediator may charge 
the parties for time incurred in set-up and preparation for the first 
session with the prior consent of the parties. (Please see the section 
of this Guide titled “Pro-Bono, Single-Day Session”). 
 

Individuals wishing to serve as mediators may submit an application 
to the Commission. The application is available on the USITC web-
site at http://www.usitc.gov/intellectual_property/mediation.htm. 

|   User Manual
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Before approving a mediator, the Secretary will 
inquire into conflicts of interest. If a mediator is affili-
ated with a law firm and that law firm represents or 
has represented a party to the investigation within the 
last five years, the mediator will recuse him or herself. 
The mediator must not represent either party or any 
amicus for any purpose, must disclose all past relation-
ships that he or she has had with counsel, counsels’ 
firms, and the parties, and must disclose any potential 
“issues” conflicts. Mediators are required to decline 
from participating in any investigation in which there is 
a conflict of interest, in which they perceive a conflict 
of interest, or in which a reasonable person would 
perceive a conflict of interest. Mediators are required 
to err in favor of recusal when in doubt.

Participating in Mediation

Mediation is a flexible process intended to help the 
parties achieve settlement where possible.

The mediator is not bound by a defined formula 
or approach to mediating a case and the mediator 
conducts the mediation as he or she deems appro-
priate. After assignment, the mediator may ask the 
representatives whether that party thinks the inves-
tigation is amenable to settlement and why or why 
not, which issues are negotiable, and whether there 
are any jurisdictional issues. The mediator may review 
pleadings and documents available on EDIS in any case 
arising out of the same dispute. The mediator may also 
ask for brief confidential written submissions to help 

evaluate areas of negotiation. (See the section of this 
Guide titled “Confidentiality”).

Mediation ceases at any time the mediator con-
cludes that further efforts will not be fruitful. The 
purpose of mediation is a settlement of the case. This 
may include a global settlement or the settlement or 
narrowing of some issues in dispute.

When available at the Commission and desired by 
the parties, space will be provided for the mediation to 
take place.

Who Should Attend the Session(s)

If the parties agree to participate in mediation or 
the Administrative Law Judge has required attendance 
at a mediation session, the mediator may require the 
attendance at the mediation of a person with actual 
settlement authority. “Actual settlement authority” 
does not simply mean sending a person allowed to ac-
cept or offer a minimum or maximum dollar amount. 
Rather, the party representative should be a person 
who can make independent decisions and has the 
knowledge necessary to generate and consider cre-
ative solutions, i.e., a business principal. These require-
ments may be modified or waived by the mediator if 
the circumstances dictate and the parties concur.

Can a case settle through mediation even in the early stages when little or no discovery 
has occurred?

There are many reasons parties choose to settle a case irrespective of how much information they have 
obtained from the other parties. To mediate, the parties only need sufficient information to reasonably 
assess risk and analyze options. Parties do not have to produce anything at the mediation that they do not 
wish to disclose.
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Concluding Mediation

The purpose of the mediation program is to help 
the parties achieve settlement. The mediation program 
provides a confidential opportunity for parties to re-
solve their dispute. Unlike arbitration, where a decision 
may be binding, mediation will result in a settlement 
only if all parties agree on that resolution. If settle-
ment is reached during mediation, the agreement is 
reduced to a writing, and is signed by and binding on 
all parties. If the parties have settled their dispute, the 
parties jointly must file a motion for termination of the 
investigation based upon a settlement agreement or 
seek a consent order regarding termination.

Any confidential written submissions for the 
mediator are for the eyes of the mediator only and 
are not part of the record of the investigation and will 
not be shared with other parties, any Administrative 
Law Judge, or the Commission in any way. The me-
diator communicates about mediation only with the 
Secretary to the Commission. The Secretary does not 
communicate with the Administrative Law Judges, the 
Office of Unfair Import Investigations, the Office of 
the General Counsel, or the Commissioners about the 
substance of mediation proceedings.

|   User Manual
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1. PURPOSE AND SCOPE OF RULES 

1-1. Title 

These are the Local Rules for Alternative Dispute Resolution in the United States District Court 
for the Northern District of California. They should be referred to as "ADR L.R. ___."  

1-2. Purpose and Scope 

(a) Purpose. The Court recognizes that full, formal litigation of claims can impose large 
economic burdens on parties and can delay resolution of disputes for considerable 
periods. The Court also recognizes that sometimes an alternative dispute resolution 
procedure can improve the quality of justice by improving the parties' clarity of 
understanding of their case, their access to evidence, and their satisfaction with the 
process and result. The Court adopts these ADR Local Rules to make available to 
litigants a broad range of court-sponsored ADR processes to provide quicker, less 
expensive and potentially more satisfying alternatives to continuing litigation without 
impairing the quality of justice or the right to trial. The Court offers diverse ADR 
services to enable parties to use the ADR process that promises to deliver the greatest 
benefits to their particular case. In administering these Local Rules and the ADR 
program, the Court will take appropriate steps to assure that no referral to ADR results in 
imposing on any party an unfair or unreasonable economic burden.  

Commentary 
The Alternative Dispute Resolution Act of 1998, 28 U.S.C. §§ 651-58, requires each 

federal district court to authorize by local rule the use of at least one ADR process in all 
civil actions. In accordance with § 651(c), the Court has examined the effectiveness of its 

ADR programs and has adopted improvements consistent with the Act. 

(b) Scope. These ADR Local Rules are effective December 1, 2009, and shall govern actions 
pending or commenced on or after that date. These rules supplement the Civil Local 
Rules of the Court and, except as otherwise indicated, apply to all civil actions filed in 
this Court. Cases subject to these ADR Local rules also remain subject to the other local 
rules of the Court.  

(c) Magistrate Judges Consent Cases. In cases in which the parties have consented to 
jurisdiction by a Magistrate Judge under 28 U.S.C. § 636(c), the Magistrate Judge shall 
have the full scope of powers that these ADR local rules confer on District Judges, 
including the authority to refer cases to ADR programs and to grant relief from the 
requirements of these ADR local rules.  
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2. GENERAL PROVISIONS 

2-1. ADR Unit 

(a) Staff and Responsibilities. The ADR Unit shall consist of a Director of ADR Programs 
and such attorneys, case administrators and support personnel as the Court may authorize. 
The ADR Director and legal staff shall be attorneys with expertise in ADR procedures. 
The ADR Unit shall be responsible for designing, implementing, administering and 
evaluating the Court’s ADR Programs. These responsibilities extend to educating 
litigants, lawyers, Judges, and Court staff about the ADR Program and rules. In addition, 
the ADR Unit shall be responsible for overseeing, screening and training neutrals to serve 
in the Court’s ADR programs. The ADR Director and legal staff also serve as neutrals in 
selected cases.  

(b) ADR Internet Site and Handbook. The ADR Unit’s Internet site, located at 
cand.uscourts.gov/adr, contains information about the Court’s ADR processes and their 
comparative benefits, answers to frequently asked questions, various forms approved by 
the Court, and information about becoming a neutral in the Court’s programs.  

(c) Contacting the ADR Unit. The address, phone and fax numbers, and e-mail address of 
the ADR Unit are:  

U.S. District Court-ADR Unit 
450 Golden Gate Avenue, 16th Floor 
San Francisco, CA 94102  
Telephone: (415) 522-2199 
Telephone for ADR Telephone Conferences only: (415) 522-4603 
Fax: (415) 522-4112 
E-Mail: ADR@cand.uscourts.gov  

Commentary 
The Court encourages litigants and counsel to consult the ADR Internet site and to 

contact the ADR Unit to discuss the suitability of ADR options for their cases or for 
assistance in tailoring an ADR process to a specific case.  

2-2. ADR Magistrate Judge 

The Court shall designate one of its magistrate judges as the ADR Magistrate Judge. The ADR 
Magistrate Judge is responsible for overseeing the ADR Unit, consulting with the ADR 
Director and legal staff on matters of policy, program design and evaluation, education, training 
and administration. The ADR Magistrate Judge shall rule on all requests to be excused from 
appearing in person at arbitration, ENE and mediation sessions, and shall hear and determine all 
complaints alleging violations of these ADR local rules. When necessary, the Chief District 
Judge will appoint another Magistrate Judge of this Court to perform, temporarily, the duties of 
the ADR Magistrate Judge.  

2-3. Referral to ADR Program by Stipulation, Motion or Order 

Subject to pertinent jurisdictional and resource constraints, a case may be referred to a Court 
ADR process by order of the assigned Judge following a stipulation by all parties, by motion of 
a party under Civil L.R. 7, or on the Judge's initiative. A stipulation and proposed order 
selecting an ADR process must (1) designate the specific ADR process the parties have 
selected, (2) specify the time frame within which the ADR process will be completed, and (3) 
set forth any other information the parties would like the Court to know. The parties may use 
the form provided by the Court.  

http://cand.uscourts.gov/adr,
mailto:ADR@cand.uscourts.gov
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Commentary 
A form stipulation and proposed is available on the ADR Internet site: 

cand.uscourts.gov/adr. Limited printed copies are available from the Clerk’s Office for 
parties in cases not subject to the Court’s Electronic Case Filing program (ECF) under 

Civil L.R. 5-1(b).  

Cross Reference 
See ADR L.R. 3-4 for Court ADR Processes and ADR L.R. 4-2, 5-2 and 6-2 for eligible 

cases. 

2-4. Violation of the ADR Local Rules 

(a) Informal Resolution. Without prejudice to the use of more formal procedures set forth in 
sections (b) and (c) below, a complaint alleging that any person or party, including the 
neutral, has materially violated any of the ADR local rules other than ADRL.R. 7 
(pertaining to judicially hosted settlement conferences) may be presented informally to 
the ADR Director, or to such legal staff as the Director may designate, who will attempt 
to resolve the matter to the satisfaction of all concerned.  

(b) Reporting Violation 

(1) Complaints Alleging Material Violations. A formal complaint alleging that any 
person or party, including the neutral, has materially violated any of the ADR local 
rules other than ADR L.R. 7 (pertaining to judicially hosted settlement 
conferences) must be presented in writing (not electronically) directly to the ADR 
Magistrate Judge. Such a letter of complaint must be accompanied by a competent 
declaration. Copies of the letter of complaint and declaration must be sent 
contemporaneously to all other parties, the neutral (if a neutral has been appointed) 
and the ADR Unit. The letter of complaint and declaration must be marked 
“Confidential-Not to be Filed” and must neither be filed nor disclosed to the 
assigned Judge. 

(2) Report by Neutral. An arbitrator, evaluator, or mediator who perceives a material 
violation of these ADR local rules shall make a written report directly to the ADR 
Magistrate Judge and contemporaneously provide copies to all counsel and to the 
ADR Unit. Such report must be marked “Confidential-Not to be Filed” and must 
neither be filed nor disclosed to the assigned Judge.   

(c) Proceeding in Response to Complaint or Report of Violation and Sanctions. If, upon 
receiving an appropriately presented and supported complaint or report of a material 
violation of these ADR local rules, the ADR Magistrate Judge determines that the matter 
warrants further proceedings, the ADR Magistrate Judge may refer the matter to the ADR 
Director to explore the possibility of resolving the complaint informally in accordance 
with section (a) above. If no such referral is made, or if the matter is not resolved 
informally, the ADR Magistrate Judge shall take appropriate action. The ADR Magistrate 
Judge may issue an order to show cause why sanctions should not be imposed. Any such 
sanctions proceedings shall be conducted on the record but under seal. The ADR 
Magistrate Judge will afford all interested parties an opportunity to be heard before 
deciding whether to impose sanctions. Any objections to the ADR Magistrate Judge’s 
order resolving the sanctions issue must be made by motion under Civil L.R. 7 before the 
General Duty Judge, unless the General Duty Judge is the assigned Judge, in which case 
the objections shall be made to the Chief Judge. Any such objection shall be marked 
“Confidential-Not to be Filed” and must be delivered directly to the appropriate Judge 
within 14 days of the filing of the ADR Magistrate Judge’s order resolving the sanctions 
issue. Such objection shall not be filed or disclosed to the assigned Judge, and shall be 

http://www.adr.cand.uscourts.gov/


USDC ADR Local Rules – Revised July 2, 2012 ADR-4 

served immediately on the ADR Magistrate Judge, all other counsel, the neutral and the 
ADR unit.  

Commentary 
The Court encourages parties to use the informal resolution procedure set forth in ADR 
L.R. 2-4(a) prior to submitting a formal complaint. Under Zambrano v. City of Tustin, 
885 F.2d 1473 (9th Cir. 1989),the district court may impose fee shifting sanctions for a 

violation of a local rule only on a finding of bad faith, willfulness, recklessness, or gross 
negligence.  

2-5. Neutrals 

(a) Panel. The ADR Unit shall maintain a panel of neutrals serving in the Court's ADR 
programs. Neutrals will be selected from time to time by the Court from applications 
submitted by lawyers willing to serve or by other persons as set forth in section (b)(3) 
below.  The legal staff of the ADR Unit may serve as neutrals.  

(b) Qualifications and Training. Each lawyer serving as a neutral in a Court ADR program 
must be a member of the bar of this Court or a member of the faculty of an accredited law 
school and must successfully complete initial and periodic training as required by the 
Court. Additional minimum requirements for serving on the Court's panel of neutrals, 
which the Court may modify in individual circumstances for good cause, are as follows:  

(1) Arbitrators. Arbitrators must have been admitted to the practice of law for at least 
10 years and must have: 

(A) For not less than five years, committed 50% or more of their professional 
time to matters involving litigation; or  

(B) Substantial experience serving as a neutral in dispute resolution proceedings. 

(2) ENE Evaluators. Evaluators must have been admitted to the practice of law for at 
least 15 years and have considerable experience with civil litigation in federal 
court.  Evaluators must also have substantial expertise in the subject matter of the 
cases assigned to them and must have the temperament and training to listen well, 
facilitate communication across party lines and, if called upon, assist the parties 
with settlement negotiations. 

(3) Mediators. Generally, mediators must have been admitted to the practice of law 
for at least 7 years and must be knowledgeable about civil litigation in federal 
court. Mediators shall have strong mediation process skills and the temperament 
and training to listen well, facilitate communication across party lines and assist the 
parties with settlement negotiations. Mediators who are not lawyers may also be 
selected to serve on the Court’s panel of mediators if they have appropriate 
professional credentials in another discipline and are knowledgeable about civil 
litigation in federal court. A non-lawyer mediator may be appointed to a case only 
with the consent of the parties.  

(c) Oath. Persons serving as neutrals in any of the Court's ADR programs must take the oath 
or affirmation prescribed in 28 U.S.C. § 453.  

(d) Disqualification of Neutrals 

(1) Applicable Standards. No person may serve as a neutral in a case in a Court ADR 
program in violation of: 

(A) the standards set forth in 28 U.S.C. § 455, or  
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(B) any applicable standard of professional responsibility or rule of professional 
conduct, or  

(C) other guidelines adopted by the Court concerning disqualification of neutrals. 

(2) Mandatory Disqualification and Notice of Recusal. A prospective neutral who 
discovers a circumstance requiring disqualification must immediately notify the 
parties and the ADR Unit in writing. The parties may not waive a basis for 
disqualification that is described in 28 U.S.C. Section 455 (b). 

(3) Disclosure and Waiver of Non-Mandatory Grounds for Disqualification. If a 
prospective neutral discovers a circumstance that would not compel 
disqualification under an applicable standard of professional responsibility or rule 
of professional conduct or other guideline, or under § 455(b), but that might be 
covered by § 455 (a), the neutral shall promptly disclose that circumstance to all 
counsel in writing, as well as the ADR Unit. A party who has an objection to the 
neutral based upon an allegation that the neutral has a conflict of interest must 
present this objection in writing to the ADR Unit within 7 days of learning the 
source of the potential conflict or shall be deemed to have waived objection.  

(4) Objections Not Based on Disclosures by Neutral. Within 7 days of learning the 
identity of a proposed neutral, a party who objects to service by that neutral must 
deliver to the ADR Unit and to all other counsel a writing that specifies the bases 
for the objection. The ADR Director shall determine whether the proposed neutral 
will serve or whether another neutral should be appointed. Appeal from such a 
determination must be made directly to the ADR Magistrate Judge within 7 days of 
the notice of the ADR Director’s determination.  

(e) Immunities. All persons serving as neutrals in any of the Court's ADR programs are 
performing quasi-judicial functions and are entitled to the immunities and protections that 
the law accords to persons serving in such capacity.  

2-6. Evaluation of ADR Programs 

Congress has mandated that the Court's ADR programs be evaluated. Neutrals, counsel and 
clients must promptly respond to any inquiries or questionnaires from persons authorized by the 
Court to evaluate the programs. Responses to such inquiries will be used for research and 
monitoring purposes only and the sources of specific information will not be disclosed to the 
assigned Judge or in any report.  
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3. ADR MULTI-OPTION PROGRAM 

3-1. Purpose 

The ADR Multi-Option Program is designed to encourage litigants in a broad range of cases to 
use ADR and to provide parties with sophisticated assistance in identifying the ADR process 
that is best suited to their particular case.   

3-2. Summary Description 

Litigants in certain cases designated when the complaint or notice of removal is filed are 
presumptively required to participate in one non-binding ADR process offered by the Court 
(Arbitration, Early Neutral Evaluation, or Mediation) or, with the assigned Judge's permission, 
may substitute an ADR process offered by a private provider. Unless they have stipulated to an 
ADR process by the date set forth in the Order Setting Initial Case Management Conference 
and ADR Deadlines, counsel with appropriate authority must participate in a joint phone 
conference with the legal staff of the ADR Unit to consider the suitability of the ADR options 
for their case. When litigants have not stipulated to an ADR process before the Case 
Management Conference, the assigned Judge will discuss the ADR options with counsel at that 
conference. If the parties cannot agree on a process before the end of the Case Management 
Conference, the Judge will select one of the ADR processes offered by the Court, or may refer 
the case to a settlement conference hosted by a Magistrate Judge, unless persuaded that no 
ADR process is likely to deliver benefits to the parties sufficient to justify the resources 
consumed by its use.  

Cross Reference 
See Case Management Conference provisions of Civil L.R. 16.  

3-3. Assignment to ADR Multi-Option Program 

(a) Automatic Assignment. Appropriate civil cases may be assigned to the ADR Multi-
Option Program by the Clerk when the complaint or notice of removal is filed. Notice of 
such assignment will be given in the Order Setting Initial Case Management Conference 
and ADR Deadlines issued under Civil L.R. 16-2.  

(b) By Stipulation, Motion or Order. Cases not assigned at filing may be assigned to the 
ADR Multi-Option Program, or to a specific ADR process, by order of the assigned 
Judge following a stipulation by all parties, on motion by a party under Civil L.R. 7, or 
on the Judge's initiative.  

(c) Relief from Automatic Referral. Any party whose case has been referred automatically 
to the ADR Multi-Option Program may file with the assigned Judge a motion for relief 
from automatic referral under Civil L.R. 7.  

3-4. ADR Options 

(a) Court-Sponsored ADR Processes. The Court-sponsored ADR options for cases 
assigned to the ADR Multi-Option Program include: 

(1) Non-binding Arbitration; 

(2) Early Neutral Evaluation (ENE); and 

(3) Mediation.  

(b) Private ADR.A private ADR procedure may be substituted for a Court program if the 
parties so stipulate and the assigned Judge approves. Private ADR proceedings, however, 
are not subject to the enforcement, immunity or other provisions of the ADR Local Rules.  
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(c) Early Settlement Conference with a Magistrate Judge. A case may be referred to a 
settlement conference only by order of the assigned Judge.   

Commentary 
Because of the many other duties assigned to Magistrate Judges, the Court refers only a 

limited number of cases to Magistrate Judges for early settlement conferences.  

Cross Reference 
See ADR L.R. 3-5(c)(2).  

3-5. Selecting an ADR Process 

(a) Meet and Confer to Select ADR Process. In cases assigned to the ADR Multi-Option 
Program, as soon as feasible after filing or removal and no later than the deadline to meet 
and confer, counsel must confer to attempt to agree on an ADR process.  

(b) ADR Certification. In cases assigned to the ADR Multi-Option Program, unless 
otherwise ordered, no later than the date specified in the Order Setting Initial Case 
Management Conference and ADR Deadlines, counsel and client must sign, serve and 
file an ADR Certification and shall provide a copy to the ADR Unit. The certification 
must be filed on a form established for that purpose by the Court and in conformity with 
the instructions approved by the Court. Separate certifications may be filed by each party. 
If the client is a government or government agency, the certificate shall be signed by a 
person who meets the requirements of Civil L.R. 3-9(c). Counsel and client must certify 
that both have: 

(1) Read the handbook entitled “Dispute Resolution Procedures in the Northern 
District of California” on the Court’s ADR Internet site cand.uscourts.gov/adr; 

(2) Discussed the available dispute resolution options provided by the Court and 
private entities; and 

(3) Considered whether their case might benefit from any of the available dispute 
resolution options. 

Commentary 
Certification forms are available on the Court’s ADR Internet site cand.uscourts.gov/adr 

and the ECF Website cand.uscourts.gov/ecf. Limited printed copies of the handbook 
entitled “Dispute Resolution Procedures in the Northern District of California” are 

available from the Clerk’s Office for parties in cases not subject to the Court’s Electronic 
Case Filing program (ECF) under Civil L.R. 5-1(b).  

(c) Stipulation to ADR Process or Notice of Need for ADR Telephone Conference. In 
cases assigned to the ADR Multi-Option Program, unless otherwise ordered, no later than 
the date specified in the Order Setting Initial Case Management Conference and ADR 
Deadlines, counsel must file, in addition to the ADR Certification, either a “Stipulation 
and (Proposed) Order Selecting ADR Process” or a “Notice of Need for ADR Phone 
Conference” on a form established by the Court.  

(1) Stipulation. If the parties agree to participate in a Court-sponsored non-binding 
arbitration, ENE or mediation, or in private ADR, they must file a form Stipulation 
and Proposed Order selecting an ADR process. 

(2) Notice of Need for ADR Phone Conference. If the parties are unable to agree on 
an ADR process, or if the parties believe that an early settlement conference with a 
Magistrate Judge is appreciably more likely to meet their needs than any other 
form of ADR, they must file a Notice of Need for ADR Phone Conference.   

http://www.adr.cand.uscourts.gov/
http://www.adr.cand/
http://www.ecf.cand.uscourts.gov./
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Commentary 
Because of the many other duties assigned to Magistrate Judges, the Court refers only a 

limited number of cases to Magistrate Judges for early settlement conferences. Forms for 
“Stipulation to an ADR Process” and “Notice of Need for ADR Telephone Conference” 

are available on the Court’s ADR Internet site cand.uscourts.gov/adr and the ECF 
Internet site cand.uscourts.gov/ecf. Limited printed copies are available from the Clerk’s 

Office for parties in cases not subject to the Court’s Electronic Case Filing program 
(ECF) under Civil L.R. 5-1(b).  

(d) Selection Through ADR Phone Conference. In cases assigned to the ADR Multi-
Option Program where the parties have filed a Notice of Need for ADR Phone 
Conference, counsel are required to participate in a joint ADR Phone Conference at a 
time designated by the Court. During the phone conference, a member of the ADR legal 
staff will help counsel identify the ADR process that is likely to benefit their particular 
case the most. The following procedures shall apply to the ADR Phone Conference: 

(1) Participants. Counsel who will be primarily responsible for handling the trial of 
the matter must participate in the conference. Clients and their insurance carriers 
may participate as well. Counsel may request an in-person ADR conference at the 
Court in lieu of the phone conference by calling the ADR Unit. 

(2) Placing the Conference Call. Counsel for the first-listed plaintiff in the case 
caption must arrange for and place the phone conference by calling all other 
counsel and then the ADR phone conference number, (415) 522-4603, at the 
appointed time. The Court will reserve one-half hour for each such conference call.  

(3) Preparation. Before the phone conference, counsel must review with their clients 
these ADR Local Rules, the handbook entitled Dispute Resolution Procedures in 
the Northern District of California on the Court’s ADR Internet site at 
cand.uscourts.gov/adr.  Limited printed copies of the handbook are available from 
the Clerk’s Office for parties in cases not subject to the Court’s Electronic Case 
Filing program (ECF) under Civil L.R. 5-1(b). 

(4) Request to Continue the ADR Phone Conference. Requests to continue the ADR 
Phone Conference must be directed to the ADR Unit at (415) 522-4205. 

(5) Stipulation Following ADR Phone Conference. Parties who stipulate to an ADR 
process after the phone conference may do so on a form provided by the Court 
pursuant to ADR L.R. 3-5(c) or in their Case Management Statement, or may file a 
separate stipulation and proposed order pursuant to ADR L.R. 2-3.  

(e) Selection at Case Management Conference 

(1) Consideration of ADR Processes. If the parties have not stipulated to a particular 
ADR process before the Case Management Conference, the assigned Judge will 
discuss with the parties the selection of an option at that conference. The ADR 
legal staff ordinarily will have recommended to the assigned judge a specific ADR 
process for the case or that the case be exempted from referral to an ADR process. 

(2) Selection by Stipulation or Order. If the parties agree to a particular ADR 
process at the Case Management Conference and the assigned Judge approves, the 
Judge will issue an order referring the case to that process. If the parties do not 
agree to an ADR process, and the Judge deems it appropriate, he or she will select 
one of the Court ADR processes (non-binding arbitration, subject to statutory 
jurisdictional constraints; ENE; or mediation) and issue an order referring the case 

http://www.adr.cand.uscourts.gov/
http://www.ecf.cand.uscourts.gov./
http://www.adr.cand.uscourts.gov./
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to that process. Alternatively, the Judge may issue an order referring the case to an 
early settlement conference. 

(3) Exemption. If the parties persuade the Judge at the Case Management Conference 
that no ADR process is likely to deliver benefits to the parties sufficient to justify 
the resources consumed by its use, the Judge will exempt the case from 
participating in any ADR process.  

Commentary 
Forms for ADR Certification, Stipulation to an ADR Process and Notice of Need for 

ADR Telephone Conference are available on the Court’s Internet site: 
cand.uscourts.gov/adr. Limited printed copies are available from the Clerk’s Office for 
parties in cases not subject to the Court’s Electronic Case Filing program (ECF) under 

Civil L.R. 5-1(b).  

3-6. Timing of ADR Process in the ADR Multi-Option Program 

Unless otherwise ordered, the ADR session must be held within 90 days after the entry of an 
order referring the case to a specific ADR process. 

Cross-Reference 
See ADR L.R. 4-4, 5-4, and 6-4.  

  

http://www.cand.uscourts.gov/adr
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4. NON-BINDING ARBITRATION 

4-1. Description 

Arbitration under this local rule is an adjudicative process in which an arbitrator or a panel of 
three arbitrators issues a non-binding judgment (“award” or “decision”) on the merits after an 
expedited, adversarial hearing. Either party may reject the non-binding award or decision and 
request a trial de novo. An arbitration occurs earlier in the life of a case than a trial and is less 
formal and less expensive. Because testimony is taken under oath and is subject to cross-
examination, arbitration can be especially useful in cases that turn on credibility of witnesses. 
Arbitrators do not facilitate settlement discussions.  

4-2. Eligible Cases 

In conformance with 28 USC Section 654, and subject to the availability of an arbitrator with 
subject matter expertise, appropriate civil cases may be referred to arbitration by order of the 
assigned Judge following a written stipulation by all parties, on motion by a party under Civil 
L.R. 7, or the Judge’s initiative.  

4-3. Arbitrators 

(a) Appointment. After entry of an order referring the case to arbitration, the ADR Unit will 
appoint from the Court’s panel an arbitrator who has expertise in the subject matter of the 
lawsuit, is available during the appropriate period and has no apparent conflict of interest. 
The Court will notify the parties of the appointment. If the parties jointly request, the 
Court will appoint a panel of three arbitrators and will designate the person to serve as the 
panel’s presiding arbitrator. The rules governing conflicts of interest and the procedure for 
objecting to an arbitrator on that basis are set forth in ADR L.R. 2-5(d).   

(b) Compensation. Arbitrators shall be paid by the Court $250 per day or portion of each day 
of hearing in which they serve as a single arbitrator or $150 for each day or portion of 
each day in which they serve as a member of a panel of three. No party may offer or give 
the arbitrator(s) any gift.  

(c) Payment and Reimbursement. When filing an award or decision, arbitrators must 
submit a voucher on the form prescribed by the Clerk for payment of 
compensation and for reimbursement of any reasonable transportation expenses 
necessarily incurred in the performance of duties under this Rule. No 
reimbursement will be made for any other expenses.   

4-4. Timing and Scheduling the Hearing 

(a) Scheduling by Arbitrator. Promptly after being appointed to a case, the arbitrator(s) 
must arrange for the pre-session phone conference under ADR L.R. 4-7 and, after 
consulting with all parties, must fix the date and place for the arbitration within the 
deadline fixed by the assigned judge, or if no such deadline is fixed, within 90 days after 
the entry of order referring the case to arbitration. Counsel must respond promptly to and 
cooperate fully with the arbitrator(s) with respect to scheduling the pre-session phone 
conference and the arbitration hearing. If the case is resolved before the hearing date, or 
if due to an emergency a participant cannot attend the arbitration, counsel must notify the 
arbitrator and the ADR Unit immediately upon learning of such settlement or emergency.  

(b) Place and Time. The hearing may be held at any location within the Northern District of 
California selected by the arbitrator(s), including a room at a federal courthouse, if 
available. In selecting the location, the arbitrator(s) shall consider the convenience of the 



USDC ADR Local Rules – Revised July 2, 2012 ADR-11 

parties and witnesses. Unless the parties and the arbitrator(s) agree otherwise, the hearing 
shall be held during normal business hours.  

4-5. Requests to Extend Deadline 

(a) Motion Required. Requests for extension of the deadline for conducting an arbitration 
hearing must be made no later than 14 days before the hearing is to be held and must be 
directed to the assigned Judge, in a motion under Civil L.R. 7, with a copy to the other 
parties, the arbitrator(s) and the ADR Unit.  

(b) Content of Motion. Such motion must: 

(1) Detail the considerations that support the request; 

(2) Indicate whether the other parties concur in or object to the request; and 

(3) Be accompanied by a proposed order setting forth a new deadline by which the 
arbitration hearing must be held.  

4-6. Ex Parte Contact Prohibited 

Except with respect to scheduling matters, there shall be no ex parte communications between 
parties or counsel and an arbitrator.  

4-7. Telephone Conference Before Arbitration 

The arbitrator(s) shall schedule a brief joint telephone conference with counsel before the 
arbitration to discuss matters such as the scheduling of the arbitration, the procedures to be 
followed, whether supplemental written material should be submitted, which witnesses will 
attend, how testimony will be presented, including expert testimony, and whether and how the 
arbitration will be recorded.  

4-8. Written Arbitration Statements 

(a) Time for Submission. No later than 7 days before the arbitration session, each party 
must submit directly to the arbitrator(s), and must serve on all other parties, a written 
Arbitration Statement.  

(b) Prohibition against Filing. The statements must not be filed and the assigned Judge 
shall not have access to them.  

(c) Content of Statement. The statements must be concise and must: 

(1) Summarize the claims and defenses;  

(2) Identify the significant contested factual and legal issues, citing authority on the 
questions of law; 

(3) Identify proposed witnesses; and 

(4) Identify, by name and title or status, the person(s) with decision-making authority, 
who, in addition to counsel, will attend the arbitration as representative(s) of the 
party.  

(d) Modification of Requirement by Arbitrator(s). After jointly consulting counsel for all 
parties, the arbitrator(s) may modify or dispense with the requirements for the written 
Arbitration Statements.   
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4-9. Attendance at Arbitration 

(a) Parties. Each party shall attend the arbitration hearing unless excused under paragraph 
(d), below. This requirement reflects the Court's view that principal values of arbitration 
include affording litigants an opportunity to articulate their positions and to hear, first 
hand, both their opponent's version of the matters in dispute and a neutral assessment of 
the merits of the case.  

(1) Corporation or Other Entity. A party other than a natural person (e.g., a 
corporation or an association) satisfies this attendance requirement if represented 
by a person (other than outside counsel) who is knowledgeable about the facts of 
the case. 

(2) Government Entity. A party that is a government or governmental agency, in 
addition to counsel, must send a representative knowledgeable about the facts of 
the case and the governmental unit's position.  If the action is brought by the 
government on behalf of one or more individuals, at least one such individual also 
must attend.  

(b) Counsel. Each party must be accompanied at the arbitration session by the lawyer who 
will be primarily responsible for handling the trial of the matter.  

(c) Request to be Excused. A person who is required to attend an arbitration hearing may be 
excused from attending in person only after a showing that personal attendance would 
impose an extraordinary or otherwise unjustifiable hardship. A person seeking to be 
excused must submit, no fewer than 14 days before the date set for the arbitration, a letter 
to the ADR Magistrate Judge, simultaneously copying the ADR Unit, all other counsel 
and the arbitrator(s). The letter must:  

(1) Set forth with specificity all considerations that support the request; 

(2) State realistically the amount in controversy in the case; 

(3) Indicate whether the other party or parties join in or object to the request; and  

(4) Be accompanied by a proposed order.  

(d) Participation by Telephone. A person excused from attending an arbitration in person 
must be available to participate by telephone.  

4-10. Authority of Arbitrators and Procedures at Arbitration 

(a) Authority of Arbitrators. Subject to the provisions of these ADR local rules, arbitrators 
shall be authorized to:  

(1) Administer oaths and affirmations;  

(2) Make reasonable rulings as are necessary for the fair and efficient conduct of the 
hearing; and 

(3) Make awards.   

(b) Prohibition on Facilitating Settlement Discussions. Arbitrators are not authorized to 
facilitate settlement discussions. If the parties desire assistance with settlement, the 
parties or arbitrator(s) may request that the case be referred to mediation, ENE, or a 
settlement conference.  

(c) Presumption against Bifurcation. Except in extraordinary circumstances, the 
arbitrator(s) shall not bifurcate the arbitration.   
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(d) Quorum. Where a panel of three arbitrators has been named, any two members of a 
panel shall constitute a quorum, but the concurrence of a majority of the entire panel shall 
be required for any action or decision by the panel, unless the parties stipulate otherwise.  

(e) Testimony. 

(1) Subpoenas. Attendance of witnesses and production of documents may be 
compelled in accordance with Fed. R. Civ. P. 45. 

(2) Oath and Cross-examination. All testimony shall be taken under oath or 
affirmation and shall be subject to such reasonable cross-examination as the 
circumstances warrant.  

(3) Evidence. In receiving evidence, the arbitrator(s) shall be guided by the Federal 
Rules of Evidence, but shall not thereby be precluded from receiving evidence 
which the arbitrator(s) consider(s) relevant and trustworthy and which is not 
privileged.  

(f) Transcript or Recording. A party may cause a transcript or recording of the proceedings 
to be made but must provide a copy to any other party who requests it and who agrees to 
pay the reasonable costs of having a copy made.  

(g) Default of Party. The unexcused absence of a party shall not be a ground for continuance, 
but damages shall be awarded against an absent party only upon presentation of proof 
thereof satisfactory to the arbitrator(s).  

4-11. Award and Judgment 

(a) Form of Award. After an arbitration under this Rule, the arbitrator(s) must make an 
award which must state clearly and concisely the name or names of the prevailing party 
or parties and the party or parties against which it is rendered, and the precise amount of 
money, if any, awarded. The award may, at the discretion of the arbitrator(s), include a 
statement of reasons for the decision. The award must be in writing and (unless the 
parties stipulate otherwise) be signed by the arbitrator or by at least two members of a 
panel. No arbitrator shall participate in the award without having attended the hearing. 
Costs within the meaning of Fed. R. Civ. P. 54 and Civil L.R. 54 may be assessed by the 
arbitrator(s) as part of an arbitration award.  

(b) Filing and Serving the Award. Within 14 days after the arbitration hearing is 
concluded, the arbitrator(s) must file the award with the Clerk in an unsealed envelope 
with a cover sheet stating: “Arbitration Award to be filed under seal pursuant to ADR 
L.R. 4-11--not to be forwarded to the Assigned Judge." The cover sheet also shall list the 
case caption, case number and name(s) of the arbitrator, but shall not specify the content 
of the award. The Clerk shall promptly serve copies of the arbitration award on the 
parties. In addition, immediately after receiving a copy of the arbitration award, the party 
that prevailed in the arbitration must serve a copy of the award on the other parties and 
must promptly file proof of said service under Civil L.R. 5, but must not attach a copy of 
the award.  

(c) Sealing of Award. Each filed arbitration award shall promptly be sealed by the Clerk. 
The award shall not be disclosed to any Judge who might be assigned to the case until the 
Court has entered final judgment in the action or the action has been otherwise 
terminated, except as necessary to assess costs or prepare the report required by Section 
903(b) of the Judicial Improvements and Access to Justice Act.  
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(d) Entry of Judgment on Award. If no party has filed a demand for trial de novo (or a 
notice of appeal, which shall be treated as a demand for trial de novo) within 30 days of 
notice of the filing of the arbitration award, the Clerk shall enter judgment on the 
arbitration award in accordance with Fed. R. Civ. P. 58. A judgment so entered shall be 
subject to the same provisions of law and shall have the same force and effect as a 
judgment of the Court in a civil action, except that the judgment shall not be subject to 
review in any other court by appeal or otherwise.  

4-12. Trial De Novo 

(a) Time for Demand. If any party files and serves a demand for trial de novo within 30 
days of notice of the filing of the arbitration award, no judgment thereon shall be entered 
by the Clerk and the action shall proceed in the normal manner before the assigned Judge. 
Failure to file and serve a demand for trial de novo within this 30-day period waives the 
right to trial de novo.  

(b) Limitation on Admission of Evidence. At the trial de novo the Court shall not admit any 
evidence indicating that there has been an arbitration proceeding, the nature or amount of 
any award, or any other matter concerning the conduct of the arbitration proceeding, 
unless: 

(1) The evidence would otherwise be admissible in the trial under the Federal Rules of 
Evidence, or  

(2) The parties have otherwise stipulated.  

(c) Award Not to be Attached. A party filing a demand for a trial de novo must not attach 
the arbitration award.  

4-13. Stipulation to Binding Arbitration 

At any time before the arbitration hearing, the parties may stipulate in writing to waive their 
rights to request a trial de novo pursuant to ADR L.R. 4-12. Such stipulation must be submitted 
to the assigned Judge for approval and must be filed. In the event of such stipulation, judgment 
shall be entered on the arbitration award pursuant to ADR L.R. 4-11(d).  

4-14. Federal Arbitration Act Presumptively Inapplicable 

Nothing in these ADR Local Rules limits any party’s right to agree to arbitrate any dispute, 
regardless of the amount, pursuant to Title 9, United States Code, or any other provision of law.  
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5. EARLY NEUTRAL EVALUATION 

5-1. Description 

In Early Neutral Evaluation (ENE) the parties and their counsel, in a confidential session, make 
compact presentations of their claims and defenses, including key evidence as developed at that 
juncture, and receive a non-binding evaluation by an experienced neutral lawyer with subject 
matter expertise. The evaluator also helps identify areas of agreement, offers case-planning 
suggestions and, if requested by the parties, settlement assistance.  

5-2. Eligible Cases 

Subject to the availability of administrative resources and of an evaluator with subject matter 
expertise, appropriate civil cases may be referred to ENE by order of the assigned Judge 
following a stipulation by all parties, on motion by a party under Civil L.R. 7, or on the Judge's 
initiative.  

5-3. Evaluators 

(a) Appointment. After entry of an order referring a case to ENE, the ADR Unit will appoint 
from the Court's panel an evaluator who has expertise in the subject matter of the lawsuit, 
is available during the appropriate period and has no apparent conflict of interest. The 
Court will notify the parties of the appointment. The rules governing conflicts of interest 
and the procedure for objecting to an evaluator on that basis are set forth in ADR L.R. 2-
5(d).  

(b) Compensation. ENE evaluators shall volunteer their preparation time and the first four 
hours in an ENE session. After four hours in an ENE session, the evaluator may (1) 
continue to volunteer his or her time or (2) give the parties the option of either concluding 
the procedure or paying the evaluator for additional time at an hourly rate of $300. The 
ENE procedure will continue only if all parties and the evaluator agree. After eight hours 
in one or more ENE sessions, if all parties agree, the evaluator may charge his or her 
hourly rate or such other rate that all parties agree to pay. In special circumstances for 
complex cases requiring substantial preparation time, the parties and the evaluator may 
make other arrangements with the approval of the ADR legal staff. No party may offer or 
give the evaluator any gift.  

(c) Payment. All terms and conditions of payment must be clearly communicated to the 
parties. The parties may agree to pay the fee in other than equal portions. The parties must 
pay the evaluator directly, or the evaluator’s law firm or employer, as directed by the 
evaluator. On a questionnaire form provided by the Court, the evaluator shall promptly 
report to the ADR Unit the amount of any payment received.  

Commentary 
Preparation by the evaluator for the typical ENE session ordinarily should not exceed two 
to three hours. If more substantial preparation by the evaluator is desired, the parties may 
discuss appropriate alternative payment arrangements with the evaluator under ADR L.R. 

5-3(b).  

5-4. Timing and Scheduling the ENE Session 

(a) Scheduling by Evaluator. Promptly after being appointed to a case, the evaluator must 
arrange for the pre-session phone conference under ADR L.R. 5-7 and, after consulting 
with all parties, must fix the date and place of the ENE session within the deadlines set by 
paragraph (b) below, or the order referring the case to ENE. Counsel must respond 
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promptly to and cooperate fully with the evaluator with respect to scheduling the pre-
session phone conference and the ENE session.  

(b) Deadline for Conducting Session. Unless otherwise ordered, the ENE session must be 
held within 90 days after the entry of the order referring the case to ENE.  

5-5. Requests to Extend Deadline 

(a) Motion Required. Requests for extension of the deadline for conducting an ENE session 
must be made no later than 14 days before the session is to be held and must be directed 
to the assigned Judge, in a motion or stipulation and proposed order under Civil L.R. 7, 
with a copy to the other parties, the evaluator (if appointed) and the ADR Unit.   

(b) Content of Motion. Such motion must: 

(1) Detail the considerations that support the request;  

(2) Indicate whether the other parties concur in or object to the request; and 

(3) Be accompanied by a proposed order setting forth a new deadline by which the 
ENE session shall be held.   

5-6. Ex Parte Contact Prohibited 

Except with respect to scheduling matters, there shall be no ex parte communications between 
parties or counsel and the evaluator, including private caucuses to discuss settlement, until after 
the evaluator has committed his or her evaluation to writing and all parties have agreed that ex 
parte communications with the evaluator may occur.   

5-7. Telephone Conference Before ENE Session 

The evaluator shall schedule a brief joint telephone conference before the ENE session with 
counsel who will attend the ENE session to discuss matters such as the scheduling of the ENE 
session, the procedures to be followed, the nature of the case, the content of the written ENE 
statements, and which client representatives will attend.   

Commentary 
If more than one pre-session phone conference is conducted, all counsel do not necessarily 
need to participate in every call but the lead counsel who will attend the ENE session must 

participate in at least one pre-session phone conference. See ADR L.R. 5-10(b). 

5-8. Written ENE Statements 

(a) Time for Submission. No later than 7 days before the first ENE session, each party must 
submit directly to the evaluator, and must serve on all other parties, a written ENE 
Statement.   

(b) Prohibition Against Filing. The statements constitute confidential information as 
defined in ADR L.R. 5-12, must not be filed and the assigned Judge shall not have access 
to them. 

(c) Content of Statement. The statements must be concise, may include any information 
that may be useful to the evaluator, and must, unless otherwise directed by the evaluator: 

(1) Identify, by name and title or status: 

(A) The person(s) with decision-making authority, who, in addition to counsel, 
will attend the ENE session as representative(s) of the party, and 
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(B) Persons connected with a party opponent (including an insurer 
representative) whose presence might substantially improve the utility of the 
ENE session or the prospects for settlement; 

(2) Describe briefly the substance of the suit, addressing the party's views of the key 
liability issues and damages and discussing the key evidence;  

(3) Address whether there are legal or factual issues whose early resolution would 
reduce significantly the scope of the dispute or contribute to settlement 
negotiations; 

(4) Identify the discovery that is necessary to equip the parties for meaningful 
settlement negotiations; and 

(5) Include copies of documents out of which the suit arose (e.g., contracts), or whose 
availability would materially advance the purposes of the evaluation session, (e.g., 
medical reports or documents by which special damages might be determined). 

5-9. Special Provisions for Patent, Copyright, or Trademark Cases 

Unless otherwise directed by the evaluator, the following provisions apply to the written ENE 
statements submitted under ADR L.R. 5-8.  

(a) Patent Cases. When a claim in a case alleges infringement of a utility patent, or when a 
party seeks a declaratory judgment that a utility patent is not infringed, is invalid, or is 
unenforceable, each party must attach to its written ENE statement a copy of each 
document the party has been required to generate (by the date the written ENE statements 
are due) under Patent L.R. 3-1, 3-3, or 3-5(a), or under any case-specific order modifying 
the requirements of these provisions of the Patent Local Rules. A party whose duty has 
arisen only under Patent L.R. 3-5(a) may satisfy the requirements hereby imposed by 
attaching to its written ENE statement a copy of documents it was required to generate 
under Patent L.R. 3-3.  

(b) Copyright Cases. To the extent then known or readily available and feasible, a party 
who bases a claim on copyright must include as exhibits the copyright registration (or, if 
there is no relevant copyright registration yet, the relevant copyright application) and one 
or more demonstrative exemplars of the copying and infringement. Such party must also 
present whatever direct or indirect evidence it has of copying, and shall indicate whether 
it intends to elect statutory or actual damages. Each party in a copyright case who is 
accused of infringing shall set forth in its written statement the dollar volume of sales of 
and profits from the allegedly infringing works that it and any entities for which it is 
legally responsible have made.  

(c) Trademark Cases. To the extent then known or readily available and feasible, a party 
who bases a claim on trademark or trade dress infringement, or on other unfair 
competition, must include as an exhibit its registration, if any, exemplars of both its use 
of its mark and use of the allegedly infringing mark, both including a description or 
representation of the goods or services on or in connection with which the marks are 
used, and any evidence it has of actual confusion. If “secondary meaning” is in issue, 
such a party must also describe the nature and extent of the advertising it has done with 
its mark and the volume of goods it has sold under its mark. Both parties must describe in 
their evaluation statements how the consuming public is exposed to their respective 
marks and goods or services, including, if available, photographic or other demonstrative 
evidence. Each party in a trademark or unfair competition case who is accused of 
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infringement must set forth the dollar volume of sales of and profits from goods or 
services bearing the allegedly infringing mark.  

5-10. Attendance at Session 

(a) Parties. All named parties and their counsel are required to attend the ENE session in 
person unless excused under paragraph (d), below. This requirement reflects the Court's 
view that the principal values of ENE include affording litigants opportunities to 
articulate directly to other parties and a neutral their positions and interests and to hear, 
first hand, both their opponent's version of the matters in dispute and a neutral assessment 
of the merits of the case and the relative strengths of each party’s legal positions.  

(1) Corporation or Other Non-Governmental Entity. A party other than a natural 
person (e.g., a corporation or an association) satisfies this attendance requirement if 
represented by a person (other than outside counsel) who has final authority to 
settle and who is knowledgeable about the facts of the case. If final authority to 
settle is vested only in a governing board, claims committee, or equivalent body 
and cannot be delegated to a representative, an entity must disclose (in writing or 
electronically) this fact to all other parties and the evaluator at least 14 days before 
the ENE session will occur. This required disclosure must identify the board, 
committee, body, or persons in whom final settlement authority is vested. In this 
instance the party must send the person (in addition to counsel of record) who has, 
to the greatest extent feasible, authority to recommend a settlement, and who is 
knowledgeable about the facts of the case, the entity’s position, and the procedures 
and policies under which the entity decides whether to accept proposed settlements.  

(2) Government Entity. A unit or agency of government satisfies this attendance 
requirement if represented by a person (in addition to counsel of record) who has, 
to the greatest extent feasible, authority to settle, and who is knowledgeable about 
the facts of the case, the governmental unit’s position, and the procedures and 
policies under which the governmental unit decides whether to accept proposed 
settlements. If the action is brought by the government on behalf of one or more 
individuals, at least one such individual also must attend.  

(b) Counsel. Each party must be accompanied at the ENE session by the lawyer who will be 
primarily responsible for handling the trial of the matter. 

(c) Insurers. Insurer representatives are required to attend in person unless excused under 
paragraph (d), below, if their agreement would be necessary to achieve a settlement.  

(d) Request to be Excused. A person who is required to attend an ENE session may be 
excused from attending in person only after a showing that personal attendance would 
impose an extraordinary or otherwise unjustifiable hardship. A person seeking to be 
excused must submit, no fewer than 14 days before the date set for the session, a letter to 
the ADR Magistrate Judge, simultaneously copying the ADR Unit, all counsel and the 
evaluator. The letter must:  

(1) Set forth all considerations that support the request;  

(2) State realistically the amount in controversy in the case; 

(3) Indicate whether the other party or parties join in or object to the request, and  

(4) Be accompanied by a proposed order. 

The request may not be filed or disclosed to the assigned judge. 
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(e) Opposing a Request to be Excused or Seeking to Compel Attendance by an 
Appropriate Party Representative. 

(1) A party who opposes another party’s request to be excused from attending in 
person an ENE session may submit to the ADR Magistrate Judge, within 4 days of 
receiving a copy of the request, a letter setting forth all grounds for the opposition. 
Such a letter must be served simultaneously on the ADR Unit, all other parties, and 
the evaluator - and may not be filed or disclosed to the assigned judge. 

(2) A party who alleges that another party will not be represented at an ENE session by 
an appropriate representative may submit to the ADR Magistrate Judge, as far in 
advance of the session as practicable, a letter setting forth the bases for this 
allegation, along with a proposed order.  Within 4 days of receiving a copy of such 
a letter, the party so challenged may submit to the ADR Magistrate Judge a 
responsive letter. Such letters must be served simultaneously on the ADR Unit, all 
other parties, and the evaluator ─ and may not be filed or disclosed to the assigned 
judge.  

(f) Participation by Telephone. A person excused from appearing in person at an ENE 
session must be available to participate by telephone for the duration of the session or 
until excused by the neutral.  

Commentary 
Ordinarily, a corporation or other entity, including a governmental entity or an insurer, 
satisfies the attendance requirement by sending a person or persons who can agree to a 

settlement without the necessity of gaining approval from anyone else. Exceptions to this 
general practice must be disclosed and addressed in advance of the session.  

5-11. Procedure at ENE Session 

(a) Components of ENE Session. The evaluator shall: 

(1) Permit each party (through counsel or otherwise), orally and through documents or 
other media, to present its claims or defenses and to describe the principal evidence 
on which they are based; 

(2) Help the parties identify areas of agreement and, where feasible, enter stipulations; 

(3) Assess the relative strengths and weaknesses of the parties’ contentions and 
evidence, and explain carefully the reasoning that supports these assessments; 

(4) Estimate, where feasible, the likelihood of liability and the dollar range of 
damages;  

(5) Help the parties devise a plan for sharing the important information and/or 
conducting the key discovery that will equip them as expeditiously as possible to 
enter meaningful settlement discussions or to position the case for disposition by 
other means; 

(6) Help the parties assess litigation costs realistically; and 

(7) If the parties are interested, help them, through private caucusing or otherwise, 
explore the possibility of settling the case; 

(8) Determine whether some form of follow up to the session would contribute to the 
case development process or to settlement.  
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(b) Process Rules. The session shall be informal. Rules of evidence shall not apply. There 
shall be no formal examination or cross-examination of witnesses and no recording of the 
presentations or discussion shall be made.   

(c) Evaluation and Settlement Discussions. If all parties agree, they may proceed to discuss 
settlement after the evaluation has been written but before it is presented. The evaluation 
must be presented orally on demand by any party. Copies of the written evaluation may 
be provided to the parties at the discretion of the evaluator. The parties also may agree to 
discuss settlement after the evaluation has been presented.  

5-12. Confidentiality 

(a) Confidential Treatment. Except as provided in subdivision (b) of this local rule, this 
court, the evaluator, all counsel and parties, and any other persons attending the ENE 
session shall treat as “confidential information” the contents of the written ENE 
Statements, anything that happened or was said, any position taken, and any view of the 
merits of the case expressed by any participant in connection with any ENE session. 
“Confidential information” shall not be: 

(1) Disclosed to anyone not involved in the litigation; 

(2) Disclosed to the assigned judge; or  

(3) Used for any purpose, including impeachment, in any pending or future proceeding 
in this court.  

(b) Limited Exceptions to Confidentiality. This rule does not prohibit: 

(1) Disclosures as may be stipulated by all parties and the evaluator; 

(2) Disclosures as may be stipulated by all parties, without the consent of the 
evaluator, for use in a subsequent confidential ADR or settlement proceeding; 

(3) A report to or an inquiry by the ADR Magistrate Judge pursuant to ADR L.R. 2-4 
regarding a possible violation of the ADR Local Rules; 

(4) The evaluator from discussing the ENE session with the court’s ADR staff, who 
shall maintain the confidentiality of the ENE session; 

(5) Any participant or the evaluator from responding to an appropriate request for 
information duly made by persons authorized by the court to monitor or evaluate 
the court’s ADR program in accordance with ADR L.R. 2-6; or 

(6) Disclosures as are otherwise required by law.  

(c) Confidentiality Agreement. The evaluator may ask the parties and all person attending 
the ENE session to sign a confidentiality agreement on a form provided by the court.  

Commentary 
Ordinarily, anything that happens or is said in connection with an ENE session is to be 
treated as confidential in the same manner and for the same reasons as with mediation. 
Please see the legal authorities cited in the commentary to ADR Local Rule 6-12(c). 

5-13. Follow Up 

(a) Discussion at Close of ENE. At the close of the ENE session, the evaluator and the 
parties shall discuss whether it would be beneficial to schedule any follow up to the 
session.   
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(b) Follow Up the Evaluator May Order. The evaluator may order these kinds of follow up 
without stipulation:  

(1) Responses to settlement offers or demands;  

(2) A focused telephone conference;  

(3) Exchanges of letters between counsel addressing specified legal or factual issues; 
or  

(4) Written or telephonic reports to the evaluator, e.g., describing how discovery or 
other events occurring after the ENE session have affected a party's analysis of the 
case or position with respect to settlement.   

(c) Stipulation to Follow Up Session. With the consent of all parties, the evaluator may 
schedule one or more follow up ENE sessions that may include additional evaluation, 
settlement discussions, or case development planning.  

(d) Limitations on Authority of Evaluator. Evaluators have no authority to compel parties 
to conduct or respond to discovery or to file motions. Nor do evaluators have authority to 
determine what the issues in any case are, to impose limits on parties' pretrial activities, 
or to impose sanctions.  

5-14. Certification of Session 

Within 14 days of the close of each ENE session, and on the form Certification of Session 
provided by the Court, the evaluator must report to the ADR Unit: the date of the session, 
whether any follow up is scheduled, and whether the case settled in whole or in part. The ADR 
Unit will file the certification.  

  



USDC ADR Local Rules – Revised July 2, 2012 ADR-22 

6. MEDIATION 

6-1. Description 

Mediation is a flexible, non-binding, confidential process in which a neutral person (the 
mediator) facilitates settlement negotiations. The mediator improves communication across 
party lines, helps parties articulate their interests and understand those of their opponent, probes 
the strengths and weaknesses of each party's legal positions, identifies areas of agreement and 
helps generate options for a mutually agreeable resolution to the dispute. The mediator 
generally does not give an overall evaluation of the case. A hallmark of mediation is its 
capacity to expand traditional settlement discussion and broaden resolution options, often by 
exploring litigant needs and interests that may be formally independent of the legal issues in 
controversy.  

6-2. Eligible Cases 

Subject to the availability of administrative resources and of a suitable mediator, appropriate 
civil cases may be referred to mediation by order of the assigned Judge following a stipulation 
by all parties, on motion by a party under Civil L.R. 7, or on the Judge's initiative.   

6-3. Mediators 

(a) Appointment. After entry of an order referring a case to mediation, the ADR Unit will 
appoint from the Court's panel a mediator who is available during the appropriate period 
and has no apparent conflict of interest. The Court will notify the parties of the 
appointment. The rules governing conflicts of interest and the procedure for objecting to 
a mediator on that basis are set forth in ADR L.R. 2-5(d).  

(b) Standards of Conduct. Mediators on the Court’s panel agree to adhere to applicable 
standards of professional conduct as may be officially adopted by the Court.  

(c) Compensation. Mediators shall volunteer their preparation time and the first four hours 
in a mediation. After four hours of mediation, the mediator may (1) continue to volunteer 
his or her time or (2) give the parties the option of either concluding the procedure or 
paying the mediator for additional time at an hourly rate of $300. The procedure will 
continue only if all parties and the mediator agree. After eight hours in one or more 
mediation sessions, if all parties agree, the mediator may charge his or her hourly rate or 
such other rate that all parties agree to pay. In special circumstances for complex cases 
requiring substantial preparation time, the parties and the mediator may make other 
arrangements with the approval of the ADR legal staff. No party may offer or give the 
mediator any gift.  

(d) Payment. All terms and conditions of payment must be clearly communicated to the 
parties. The parties may agree to pay the fee in other than equal portions. The parties 
must pay the mediator directly, or the mediator’s law firm or employer, as directed by the 
mediator. On a form questionnaire provided by the Court, the mediator must promptly 
report to the ADR Unit the amount of any payment received. 

Commentary 
Preparation by the mediator for the typical mediation session ordinarily should not 

exceed two to three hours. If more substantial preparation by the mediator is desired, the 
parties may discuss appropriate alternative payment arrangements with the mediator 

under ADR L.R. 6-3(c). 
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6-4. Timing and Scheduling the Mediation 

(a) Scheduling by Mediator. Promptly after being appointed to a case, the mediator must 
arrange for the pre-mediation conference under ADR L.R. 6-6 and, after consulting with 
all parties, must fix the date and place of the mediation within the deadlines set by 
paragraph (b) below, or the order referring the case to mediation. Counsel must respond 
promptly to and cooperate fully with the mediator with respect to scheduling the pre-
session phone conference and the mediation session.  

(b) Deadline for Conducting Mediation. Unless otherwise ordered, the mediation must be 
held within 90 days after the entry of the order referring the case to mediation.   

6-5. Request To Extend the Deadline 

(a) Motion Required. Requests for extension of the deadline for conducting a mediation 
must be made no later than 14 days before the session is to be held and must be directed 
to the assigned Judge, in a motion or stipulation and proposed order under Civil L.R. 7, 
with a copy to the other parties, the mediator (if appointed) and the ADR Unit.   

(b) Content of Motion. Such motion must: 

(1) Detail the considerations that support the request;  

(2) Indicate whether the other parties concur in or object to the request; and  

(3) Be accompanied by a proposed order setting forth a new deadline by which the 
mediation shall be held.  

6-6. Telephone Conference Before Mediation 

The mediator shall schedule a brief joint telephone conference before the mediation session 
with counsel who will attend the mediation session to discuss matters such as the scheduling of 
the mediation, the procedures to be followed, the nature of the case, the content of the written 
mediation statements, and which client representatives will attend.  

Commentary 
If more than one pre-session phone conference is conducted, all counsel do not 

necessarily need to participate in every call but the lead counsel who will attend the 
mediation session must participate in at least one pre-session phone conference. See ADR 

L.R. 6-10(b). 

6-7. Written Mediation Statements 

(a) Time for Submission. No later than 7 days before the first mediation session, each party 
must submit directly to the mediator, and must serve on all other parties, a written 
Mediation Statement.  

(b) Prohibition Against Filing. The statements constitute confidential information as 
defined in ADR L.R. 6-12, must not be filed and the assigned Judge shall not have access 
to them. 

(c) Content of Statement. The statements must be concise, may include any information 
that may be useful to the mediator, and must, unless otherwise directed by the mediator: 

(1) Identify, by name and title or status:  

(A) The person(s) with decision-making authority, who, in addition to counsel, 
will attend the mediation as representative(s) of the party, and 
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(B) Persons connected with a party opponent (including an insurer 
representative) whose presence might substantially improve the utility of the 
mediation or the prospects for settlement; 

(2) Describe briefly the substance of the suit, addressing the party's views of the key 
liability issues and damages and discussing the key evidence; 

(3) Identify the discovery or motions that promise to contribute most to equipping the 
parties for meaningful settlement negotiations;  

(4) Except to the extent prohibited by applicable laws of privilege or by these local 
rules, describe the history and current status of any settlement negotiations; 

(5) Provide additional information about any needs, interests or other considerations 
not described elsewhere in the statement that might be pertinent to settlement; and  

(6) Include copies of documents likely to make the mediation more productive or to 
materially advance settlement prospects.  

Commentary 
Ordinarily, parties should be able to include in their mediation statements a description of 

the history and status of any settlement  negotiations. An exception may exist for 
negotiations held during a prior mediation or ENE session, if all parties do not agree to 
the disclosure of these negotiations. See ADR L.R. 5-12, 6-12. Such prohibitions are 
distinct from rules prohibiting the admission into evidence of settlement offers and 
demands which ordinarily would not prevent inclusion of the settlement history in a 

mediation statement. See, e.g., Fed. R. Evid. 408. 

6-8. Special Provisions for Patent, Copyright, or Trademark Cases 

Unless otherwise directed by the mediator, the following provisions apply to the written 
mediation statements submitted under ADR L.R. 6-7.  

(a) Patent Cases. When a claim in a case alleges infringement of a utility patent, or when a 
party seeks a declaratory judgment that a utility patent is not infringed, is invalid, or is 
unenforceable, each party must attach to its written mediation statement a copy of each 
document the party has been required to generate (by the date the written mediation 
statements are due) under Patent L.R. 3-1, 3-3, or 3-5(a), or under any case-specific order 
modifying the requirements of these provisions of the Patent Local Rules. A party whose 
duty has arisen only under Patent L.R. 3-5(a) may satisfy the requirements hereby 
imposed by attaching to its written Mediation statement a copy of documents it was 
required to generate under Patent L.R. 3-3.  

(b) Copyright Cases. To the extent then known or readily available and feasible, a party 
who bases a claim on copyright must include as exhibits the copyright registration (or, if 
there is no relevant copyright registration yet, the relevant copyright application) and one 
or more demonstrative exemplars of the copying and infringement. Such party must also 
present whatever direct or indirect evidence it has of copying, and shall indicate whether 
it intends to elect statutory or actual damages. Each party in a copyright case who is 
accused of infringing shall set forth in its written statement the dollar volume of sales of 
and profits from the allegedly infringing works that it and any entities for which it is 
legally responsible have made.  

(c) Trademark Cases. To the extent then known or readily available and feasible, a party 
who bases a claim on trademark or trade dress infringement, or on other unfair 
competition, must include as an exhibit its registration, if any, exemplars of both its use 
of its mark and use of the allegedly infringing mark, both including a description or 
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representation of the goods or services on or in connection with which the marks are 
used, and any evidence it has of actual confusion. If “secondary meaning” is in issue, 
such a party must also describe the nature and extent of the advertising it has done with 
its mark and the volume of goods it has sold under its mark. Both parties must describe in 
their mediation statements how the consuming public is exposed to their respective marks 
and goods or services, including, if available, photographic or other demonstrative 
evidence. Each party in a trademark or unfair competition case who is accused of 
infringement must set forth the dollar volume of sales of and profits from goods or 
services bearing the allegedly infringing mark.  

6-9. Contact with Mediator Before the Mediation 

Before the mediation, the mediator may ask each party to submit only to the mediator an 
additional confidential written statement or may discuss the case in confidence with a lawyer by 
telephone. Confidential mediation statements may address such matters as the party’s views 
about his/her own interests, the interests of the other side, analysis of the best and worst 
alternatives to a negotiated settlement, the strengths and weaknesses of the legal case, and an 
estimated budget to litigate the case. The mediator must not disclose any party's confidential 
communication without permission.  

6-10. Attendance at Session 

(a) Parties. All named parties and their counsel are required to attend the mediation in 
person unless excused under paragraph (d), below. This requirement reflects the Court's 
view that the principal values of mediation include affording litigants opportunities to 
articulate directly to the other parties and a neutral their positions and interests and to 
hear, first hand, their opponent's version of the matters in dispute. Mediation also enables 
parties to search directly with their opponents for mutually agreeable solutions.  

(1) Corporation or Other Non-Governmental Entity. A party other than a natural 
person (e.g., a corporation or an association) satisfies this attendance requirement if 
represented by a person (other than outside counsel) who has final authority to 
settle and who is knowledgeable about the facts of the case. If final authority to 
settle is vested only in a governing board, claims committee, or equivalent body 
and cannot be delegated to a representative, an entity must disclose (in writing or 
electronically) this fact to all other parties and the mediator at least 14 days before 
the mediation session will occur. This required disclosure must identify the board, 
body, or persons in whom final settlement authority is vested. In this instance the 
party must send the person (in addition to counsel of record) who has, to the 
greatest extent feasible, authority to recommend a settlement, and who is 
knowledgeable about the facts of the case, the entity’s position, and the procedures 
and policies under which the entity decides whether to accept proposed settlements.  

(2) Government Entity. A unit or agency of government satisfies this attendance 
requirement if represented by a person (in addition to counsel of record) who has, 
to the greatest extent feasible, authority to settle, and who is knowledgeable about 
the facts of the case, the governmental unit’s position, and the procedures and 
policies under which the governmental unit decides whether to accept proposed 
settlements. If the action is brought by the government on behalf of one or more 
individuals, at least one such individual also must attend.  

(b) Counsel. Each party must be accompanied at the mediation by the lawyer who will be 
primarily responsible for handling the trial of the matter.  
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(c) Insurers. Insurer representatives are required to attend in person unless excused under 
paragraph (d), below, if their agreement would be necessary to achieve a settlement.  

(d) Request to be Excused. A person who is required to attend a mediation may be excused 
from attending in person only after a showing that personal attendance would impose an 
extraordinary or otherwise unjustifiable hardship. A person seeking to be excused must 
submit, no fewer than 14 days before the date set for the mediation, a letter to the ADR 
Magistrate Judge, simultaneously copying the ADR unit, all counsel and the mediator. 
The letter must:  

(1) Set forth all considerations that support the request; 

(2) State realistically the amount in controversy in the case; 

(3) Indicate whether the other party or parties join in or object to the request, and 

(4) Be accompanied by a proposed order. 

The request may not be filed or disclosed to the assigned judge. 

(e) Opposing a Request to be Excused or Seeking to Compel Attendance by an 
Appropriate Party Representative 

(1) A party who opposes another party’s request to be excused from attending in 
person a mediation session may submit to the ADR Magistrate Judge, within 4 
days of receiving a copy of the request, a letter setting forth all grounds for the 
opposition. Such a letter must be served simultaneously on the ADR Unit, all other 
parties, and the mediator - and may not be filed or disclosed to the assigned judge. 

(2) A party who alleges that another party will not be represented at a mediation 
session by an appropriate representative may submit to the ADR Magistrate Judge, 
as far in advance of the session as practicable, a letter setting forth the bases for 
this allegation, along with a proposed order. Within 4 days of receiving a copy of 
such a letter, the party so challenged may submit to the ADR Magistrate Judge a 
responsive letter. Such letters must be served simultaneously on the ADR Unit, all 
other parties, and the mediator - and may not be filed or disclosed to the assigned 
judge.  

(f) Participation by Telephone. A person excused from appearing in person at a mediation 
must be available to participate by telephone for the duration of the session or until 
excused by the neutral.  

Commentary 
Ordinarily, a corporation or other entity, including a governmental entity or an insurer, 
satisfies the attendance requirement by sending a person or persons who can agree to a 

settlement without the necessity of gaining approval from anyone else. Exceptions to this 
general practice must be disclosed and addressed in advance of the session.  

6-11. Procedure at Mediation 

(a) Procedure. The mediation shall be informal. Mediators shall have discretion to structure 
the mediation so as to maximize the benefits of the process.  

(b) Separate Caucuses. The mediator may hold separate, private caucuses with each side or 
each lawyer or, if the parties agree, with the clients only. The mediator may not disclose 
communications made during such a caucus to another party or counsel without the 
consent of the party who made the communication.  
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6-12. Confidentiality 

(a) Confidential Treatment. Except as provided in subdivision (b) of this local rule, this 
court, the mediator, all counsel and parties, and any other persons attending the mediation 
shall treat as “confidential information” the contents of the written Mediation Statements, 
anything that happened or was said, any position taken, and any view of the merits of the 
case expressed by any participant in connection with any mediation. “Confidential 
information” shall not be: 

(1) Disclosed to anyone not involved in the litigation; 

(2) Disclosed to the assigned judge; or  

(3) Used for any purpose, including impeachment, in any pending or future proceeding 
in this court.  

(b) Limited Exceptions to Confidentiality. This rule does not prohibit: 

(1) Disclosures as may be stipulated by all parties and the mediator; 

(2) Disclosures as may be stipulated by all parties, without the consent of the mediator, 
for use in a subsequent confidential ADR or settlement proceeding; 

(3) A report to or an inquiry by the ADR Magistrate Judge pursuant to ADR L.R. 2-4 
regarding a possible violation of the ADR Local Rules; 

(4) The mediator from discussing the mediation with the court’s ADR staff, who shall 
maintain the confidentiality of the mediation; 

(5) Any participant or the mediator from responding to an appropriate request for 
information duly made by persons authorized by the court to monitor or evaluate 
the court’s ADR program in accordance with ADR L.R. 2-6; or 

(6) Disclosures as are otherwise required by law.  

(c) Confidentiality Agreement. The mediator may ask the parties and all persons attending 
the mediation to sign a confidentiality agreement on a form provided by the court.  

Commentary 
Ordinarily, anything that happened or was said in connection with a mediation is 

confidential. See, e.g., Fed. R. Evid. 408; Folb v. Motion Picture Industry Pension & 
Health Plans, 16 F. Supp. 2d 1164 (C.D. Cal. 1998); Cal. Evid. Code §§ 703.5 and 1115-
28; Simmons v. Ghaderi, 44 Cal.4th 570 (2008); Rojas v. Superior Court, 33 Cal. 4th 407 
(2004); Foxgate Homeowner’s Assn. v. Bramalea California, Inc., 26 Cal.4th 1 (2001). 

The law may provide some limited circumstances in which the need for disclosure 
outweighs the importance of protecting the confidentiality of a mediation. E.g., threats of 

death or substantial bodily injury (see Or. Rev. Stat. § 36.220(6)); use of mediation to 
commit a felony (see Colo. Rev. Stat. § 13-22-307); right to effective cross examination 
in a quasi-criminal proceeding (see Rinaker v. Superior Court, 62 Cal.App.4th 155 (3d 

Dist. 1998); lawyer duty to report misconduct (see In re Waller, 573 A.2d 780 (D.C. App. 
1990); need to prevent manifest injustice (see Ohio Rev. Code § 2317.023(c)(4); see also 
Uniform Mediation Act, § 6 (2001). Accordingly, after application of legal tests which 
are appropriately sensitive to the policies supporting the confidentiality of mediation 
proceedings, the court may consider whether the interest in mediation confidentiality 
outweighs the asserted need for disclosure. See amended opinion in Olam v. Congress 
Mortgage Co., 68 F. Supp. 2d 1110 (N.D. Cal. 1999). Nothing in this commentary is 

intended to imply that, absent truly exigent circumstances, confidential matters may be 
disclosed without prior approval by the court. 
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6-13. Follow Up 

At the close of the mediation session, the mediator and the parties shall jointly determine 
whether it would be appropriate to schedule some type of follow up. Such follow up could 
include, but need not be limited to, written or telephonic reports that the parties might make to 
one another or to the mediator, exchange of specified kinds of information, or another 
mediation session.  

6-14. Certification of Session 

Within 14 days of the close of each mediation session and on the form Certification of Session 
provided by the Court, the mediator must report to the ADR Unit: the date the session was held, 
whether the case settled in whole or in part, and whether any follow up is scheduled. The ADR 
Unit will file the certification.  
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7. SETTLEMENT CONFERENCES 

7-1. Description 

In a settlement conference, a judicial officer, usually a Magistrate Judge, facilitates the parties’ 
efforts to negotiate a settlement. Some settlement Judges use mediation techniques in the 
settlement conference to improve communication among the parties, probe barriers to 
settlement, and assist in formulating resolutions. A settlement Judge might articulate views 
about the merits of the case or the relative strengths and weaknesses of the parties' legal 
positions.  

7-2. Referral to a Settlement Conference 

The Court may refer a case to a settlement conference on its own initiative, on the request of a 
party, or upon stipulation of the parties. A settlement conference generally will be conducted by 
a Magistrate Judge, but in some limited circumstances may be conducted by a District Judge. 
Upon written stipulation of all parties, the assigned Judge, in the exercise of his or her 
discretion, may conduct a settlement conference.  

Commentary 
The Court limits the number of cases referred to Magistrate Judges for early settlement 

conferences.  

Cross Reference 
See ADR L.R. 3-5(c)(2) “Notice of Need for ADR Phone Conference.”  

7-3. Request of a Party 

For cases assigned to the ADR Multi-Option Program, at any time after the ADR phone 
conference, a party may file with the assigned Judge a request for a settlement conference, 
pursuant to Civil L.R. 7. In all other cases, a party may file such a request at any time after the 
action has been commenced. The parties may stipulate to a preference for one or more 
particular Magistrate Judges or District Judges. The Court will attempt to honor the preference, 
subject to intra-division needs and the availability of the Magistrate Judges and District Judges. 

7-4. Directives from the Settlement Judge 

Within any constraints fixed by the referring Judge, the settlement Judge shall notify the parties 
of the time and date of the settlement conference. The settlement Judge also shall notify the 
parties of his or her requirements for pre-conference submissions and for attendance at the 
settlement conference. The settlement Judge may order parties to attend. Unless the settlement 
Judge otherwise specifies, “attendance” at a settlement conference is governed by the 
following: 

(a) Corporation or Other Non-Governmental Entity. A party other than a natural person 
(e.g., a corporation or an association) satisfies this attendance requirement if represented 
by a person (other than outside counsel) who has final authority to settle and who is 
knowledgeable about the facts of the case. If final authority to settle is vested only in a 
governing board, claims committee, or equivalent body and cannot be delegated to a 
representative, an entity must disclose (in writing or electronically) this fact to all other 
parties and the settlement judge at least 14 days before the settlement conference will 
occur. This required disclosure must identify the board, body, or persons in whom final 
settlement authority is vested. In this instance the party must send the person (in addition 
to counsel of record) who has, to the greatest extent feasible, authority to recommend a 
settlement, and who is knowledgeable about the facts of the case, the entity’s position, 
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and the procedures and policies under which the entity decides whether to accept 
proposed settlements. 

(b) Government Entity. A unit or agency of government satisfies this attendance 
requirement if represented by a person (in addition to counsel of record) who has, to the 
greatest extent feasible, authority to settle, and who is knowledgeable about the facts of 
the case, the governmental unit’s position, and the procedures and policies under which 
the governmental unit decides whether to accept proposed settlements. If the action is 
brought by the government on behalf of one or more individuals, at least one such 
individual also must attend.  

(c) Insurers. Unless excused by the settlement Judge, insurer representatives are required to 
attend in person if their agreement would be necessary to achieve a settlement.  

Commentary 
Ordinarily, a corporation or other entity, including a governmental entity or an insurer, 
satisfies the attendance requirement by sending a person or persons who can agree to a 

settlement without the necessity of gaining approval from anyone else. Exceptions to this 
general practice must be disclosed and addressed in advance of the settlement conference.  

7-5. Settlement Conference Confidentiality 

(a) Confidential Treatment. Except as provided by a case-specific order entered in advance 
of the settlement conference or in subdivision (b) of this local rule, this court, the 
settlement judge, all counsel and parties, and any other persons attending the settlement 
conference shall treat as “confidential information” the contents of any written settlement 
conference statements, anything that happened or was said, any position taken, and any 
view of the merits of the case expressed by any participant in connection with any 
settlement conference. “Confidential information” shall not be: 

(1) Disclosed to anyone not involved in the litigation; 

(2) Disclosed to the assigned judge; or  

(3) Used for any purpose, including impeachment, in any pending or future proceeding 
in this court.  

(b) Limited Exceptions to Confidentiality. This rule does not prohibit: 

(1) Disclosures as may be stipulated by all parties; 

(2) Any participant or the settlement judge from responding to an appropriate request 
for information duly made by persons authorized by the court to monitor or 
evaluate the court’s ADR program in accordance with ADR L.R. 2-6; or 

(3) Disclosures as are necessary to preserve the court’s capacity to enforce lawful 
orders or to discipline contumacious conduct, or as are otherwise required by law.  

Commentary 
It is the established practice in this district that a settlement judge does not, formally or 
informally, disclose to the assigned judge the substance of any settlement discussions.  
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8. OTHER ADR PROCESSES 

8-1. Other Court ADR Processes 

(a) Non-binding Summary Bench or Jury Trial. A summary bench or jury trial is a 
flexible, non-binding process designed to promote settlement in complex, trial-ready 
cases headed for protracted trials.  The process provides litigants and their counsel with 
an advisory verdict after a short hearing in which the evidence may be presented in 
condensed form, usually by counsel and sometimes through witnesses. This procedure, as 
ordinarily structured, provides the litigants an opportunity to ask questions and hear the 
reactions of the Judge or jury. The Judge's or jury's nonbinding verdict and reactions to 
the legal and factual arguments are used as bases for subsequent settlement negotiations. 
Parties considering a non-binding summary trial are encouraged to contact the ADR Unit 
for assistance in structuring a summary trial tailored to their case.   

(b) Special Masters. The Court may appoint special masters to serve a wide variety of 
functions, including, but not limited to: discovery manager, fact finder or host of 
settlement negotiations. The Court may refer a case to a special master on its own 
initiative, on the request of a party, or upon stipulation of the parties. The precise roles 
and responsibilities of the special master shall be defined in the case specific order of 
reference. Generally the parties pay the special master's fees.  

8-2. Private ADR 

There are numerous private sector providers of ADR services including arbitration, mediation, 
fact-finding, neutral evaluation and private judging. Private providers may be lawyers, law 
professors, retired Judges or other professionals with expertise in dispute resolution techniques. 
Virtually all private sector providers charge fees for their services. The Court does not 
ordinarily refer cases to private providers except on the stipulation of the parties. The assigned 
Judge will take appropriate steps to assure that a referral to private ADR does not result in an 
imposition on any party of an unfair or unreasonable economic burden.  

Commentary 
Private ADR proceedings are not subject to the enforcement, immunity, or other 

provisions of the ADR Local Rules. See ADR L.R. 3-4(b). 
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Why Does the Court Offer ADR?

A Message from the Judges of the U.S. District Court

It is the mission of this court to do everything it can to help parties resolve their disputes as
fairly, quickly and efficiently as possible.  The cases filed in our court present a wide range of
issues and circumstances.  No single process can be expected to meet the needs of all of these
cases.

While traditional litigation can serve parties’ interests well in some situations, many cases have
needs that can be better met through other procedures.  We offer a wide selection of non-binding
alternative dispute resolution (ADR) options–each of which provides different kinds of
services–so that parties can use the procedure that best fits the particular circumstances of their
case.

As discussed in the following pages, ADR processes can offer numerous advantages over both
formal litigation and direct negotiations between the parties.  In contrast to formal litigation and
direct negotiations, ADR procedures may lead to resolutions that are faster, less expensive, more
creative, and better tailored to the parties’ underlying interests.

We urge you to consider using an ADR process in any civil case, at any time.  The court’s
professional ADR staff, which includes attorneys with expertise in ADR procedures, is available
to help you select a suitable option or to customize an ADR procedure to meet your needs.  Our
ADR processes, which are governed by the court’s ADR Local Rules, are available in every civil
case.

This handbook provides information about the benefits of ADR, available ADR options, selecting
an appropriate ADR process, and procedures in the court’s ADR programs.  To help ensure that
you make informed choices, the court requires, under Civil Local Rule 16, that every attorney and
client certify that they have read this handbook and considered the ADR options.  Reading this
handbook is not a substitute for understanding the ADR Local Rules.  Be sure to consult the rules
when selecting and participating in an ADR process.

We have committed substantial resources to our ADR programs because we are confident that
litigants who use them conscientiously can save significant money and time and will often obtain
more satisfying results.

Claudia Wilken
Chief Judge
Northern District of California
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How Can ADR Help in My Case?
Most cases can benefit in some way from ADR.  The various ADR processes offer different
types of benefits.  Each ADR process offers at least some of the following advantages over
traditional litigation or direct settlement negotiations.

Produce more satisfying results
After litigating a case through trial, even the winners may feel they have lost.  The costs and time
commitment on both sides may be enormous.  Sometimes neither side is satisfied with the
result–and any relationship that may have existed between the parties is likely to have been
severely strained.  On the other hand, ADR may:

< help settle all or part of the dispute much sooner than trial
< permit a mutually acceptable solution that a court would not have the power to

order
< save time and money
< preserve ongoing business or personal relationships
< increase satisfaction and thus result in a greater likelihood of a lasting resolution

Allow more flexibility, control and participation
In formal litigation, the court is limited in the procedures it must follow and the remedies it may
award–and submitting a case to a judge or jury can be extremely risky.  ADR processes are more
flexible and permit parties to participate more fully and in a wider range of ways.  They afford
parties more control by providing opportunities to:

< tailor the procedures used to seek a resolution
< broaden the interests taken into consideration
< fashion a business-driven or other creative solution that may not be available from

the court
< protect confidentiality
< eliminate the risks of litigation

Enable a better understanding of the case
In traditional litigation, sometimes the parties stop communicating directly–and it is only after a
significant amount of time and expensive discovery or motions that the parties understand what
is really in dispute.  ADR can expedite the parties’ access to information.  It can also improve the
quality of justice by helping the parties obtain a better understanding of their case early on.  It
may:
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< provide an opportunity for clients to communicate their views directly and
informally

< help parties get to the core of the case and identify the disputed issues
< enhance the parties’ understanding of the relevant law and the strengths and

weaknesses of their positions
< help parties agree to exchange key information directly

Improve case management
Attorneys in litigation sometimes find it difficult, early in the case, to devise a cost-effective case
management plan, reach stipulations or narrow the dispute.  An ADR neutral can help parties:

< streamline discovery and motions
< narrow the issues in dispute and identify areas of agreement and disagreement
< reach factual and legal stipulations

Reduce hostility
Due to its adversarial nature, litigation sometimes increases the level of hostility between sides,
which can make communication more difficult and impede chances for settlement.  In contrast, a
trained ADR neutral can:

< improve the quality and tone of communication between parties
< decrease hostility between clients and between lawyers
< reduce the risk that parties will give up on settlement efforts

WHEN ADR MAY NOT BE USEFUL
Although most cases can benefit in some way from ADR, some cases might be better handled
without ADR.  These include suits in which:

< a party seeks to establish precedent
< a dispositive motion requiring little preparation will probably succeed
< a party needs the protections of formal litigation
< a party prefers that a judge preside over all processes

If your dispute might benefit from one or more of the listed advantages, you should seriously
consider trying ADR and give careful thought to selecting the most appropriate process for your
case.
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Which ADR Processes Does the Court
Offer?

What is the ADR Multi-Option Program?

Most civil cases are assigned to the ADR Multi-Option program (ADRMOP) governed by ADR
Local Rule 3.  You will be notified of such assignment by way of the initial case management
scheduling order.  In this program, the parties are presumptively required to participate in one
non-binding ADR process offered by the court or, with the assigned judge’s permission, in an
ADR process offered by a private provider.  Indeed, each side must 1) read this handbook, 2)
discuss the available ADR options provided by the court and private entities, and 3) consider
whether the case might benefit from any of the available ADR options.  Each counsel and client
must then certify that they have complied with these requirements by filing an ADR Certification
by the date specified in the initial case management scheduling order.  See ADR L-R 3-5(b).

We encourage you to discuss ADR with the other side and stipulate to an ADR process as early
as feasible.  If you do not stipulate early, you will be required to participate in a joint telephone
conference with an ADR legal staff member to consider suitable ADR options for your case.  See
ADR Local Rule 3-5(c)(2).  If you have not stipulated before your case management conference,
you will discuss ADR with the judge who may refer you to one of the court’s ADR processes.

The court sponsors four major ADR processes:

< Arbitration (non-binding, or binding if all parties agree)
< Early Neutral Evaluation
< Mediation
< Settlement Conferences ordinarily conducted by magistrate judges

Each of these programs is described separately in the next few pages.  Please consult the ADR
Local Rules for more information.  The court’s ADR staff will help parties customize an ADR
process to meet their needs.

The court also makes available other dispute resolution processes and encourages parties to
consider retaining the services of private sector ADR providers as discussed on page 14 and in
ADR Local Rule 8-2.
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Arbitration

Goal
The goal of court-sponsored arbitration is to provide parties with an adjudication that is earlier,
faster, less formal and less expensive than trial.  The award (a proposed judgment) in a non-
binding arbitration may either become the judgment in the case if all parties accept it, or serve as
a starting point for settlement discussions.

Process
At the election of the parties, either one arbitrator or a panel of three arbitrators presides at a
hearing where the parties present evidence through documents, other exhibits and testimony. 
The application of the rules of evidence is relaxed somewhat in order to save time and money.

The process includes important, trial-like sources of discipline and creates good opportunities to
assess the impact and credibility of key witnesses:

• parties may use subpoenas to compel witnesses to attend or present documents
• witnesses testify under oath, through direct and cross-examination
• the proceedings can be transcribed and testimony could, in some circumstances,

be used later at trial for impeachment

Arbitrators apply the law to the facts of the case and issue a non-binding award on the merits. 
Arbitrators do not “split the difference” and do not conduct mediations or settlement
negotiations.

Preservation of right to trial
Either party may reject the non-binding award and demand a trial de novo before the assigned
judge, who will not know the content of the arbitration award.  If no such demand is filed within
the prescribed time, the award becomes the final judgment of the court and is not subject to
appellate review.  There is no penalty for demanding a trial de novo or for failing to obtain a
judgment at trial that is more favorable than the arbitration award.  Rejecting an arbitration
award will not delay the trial date.

Parties may stipulate in advance to waive their right to seek a trial de novo and thereby commit
themselves to be bound by the arbitration award.

The neutral(s)
The court’s ADR staff appoints an arbitrator (or, at the parties’ option, a panel of three
arbitrators) with expertise in the substantive legal area of the lawsuit, who is available and has no
apparent conflict of interest.  The parties may object to the arbitrator if they perceive a conflict of
interest.  All arbitrators on the court’s panel have been admitted to the practice of law for at least
ten years; for at least five years, spent a minimum of 50 percent of professional time litigating or
had substantial experience as an ADR neutral; and has been trained by the court.
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Attendance
Insurers of parties are strongly encouraged to attend the arbitration.  The following individuals
are required to attend: clients with knowledge of the facts; the lead trial attorney for each party;
and any witnesses compelled by subpoena.

Confidentiality
The arbitration award is not admissible at a subsequent trial de novo, unless the parties stipulate
otherwise.  The award itself is sealed upon filing and may not be disclosed to the assigned judge
until the court has entered final judgment in the action or the action is otherwise terminated. 
Recorded communications made during the arbitration may, for limited purposes, be admissible
at a trial de novo.  See 28 U.S.C. § 657(c)(3).

Timing
An arbitration may be requested at any time.  The hearing is generally held within 90 days after
referral to arbitration.  The hearing date is set by the arbitrator(s) after consultation with the
parties.

Written submissions
The parties exchange and submit written statements to the arbitrator(s) at least 10 days before the
arbitration.  The statements are not filed with the court

Appropriate cases/circumstances
All civil cases are eligible.  Cases that do not meet the criteria for permissive referral to
arbitration as set forth in 28 U.S.C. § 654 may not be referred to arbitration unless all parties
consent in writing.  Cases with the following characteristics may be particularly appropriate for
arbitration:

< only monetary (and not injunctive) relief is sought
< the complaint alleges personal injury, property damage or breach of contract
< the amount in controversy is $150,000 or less
< the case turns on credibility of witnesses
< the case does not present complex or unusual legal issues

Cost
There is no charge to the litigants.  Arbitrators are paid by the Court $200 per day or portion of
each day of hearing in which they serve as a single arbitrator or $150 per day or portion of each
day of hearing in which they serve as a member of a panel of three.

Governing rule
ADR Local Rule 4.
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Early Neutral Evaluation

Goal
The goals of Early Neutral Evaluation (ENE) are to enhance direct communication between the
parties about their claims and supporting evidence; to provide an assessment of the merits of the
case by a neutral expert; to provide a “reality check” for clients and lawyers; to identify and
clarify the central issues in dispute; to assist with discovery and motion planning or with an
informal exchange of key information; to facilitate settlement discussions, when requested by the
parties.  

ENE aims to position the case for early resolution by settlement, dispositive motion or trial.  It
may serve as a cost-effective substitute for formal discovery and pretrial motions.  Although
settlement is not the major goal of ENE, the process can lead to settlement.

Process
The evaluator, an experienced attorney with expertise in the subject matter of the case, hosts an
informal meeting of clients and counsel at which the following occurs:

< each side–through counsel, clients or witnesses–presents the evidence and
arguments supporting its case (without regard to the rules of evidence and without
direct or cross-examination of witnesses)

< the evaluator identifies areas of agreement, clarifies and focuses the issues and
encourages the parties to enter procedural and substantive stipulations

< the evaluator writes an evaluation in private that includes:
< an estimate, where feasible, of the likelihood of liability and the dollar

range of damages
< an assessment of the relative strengths and weaknesses of each party’s

case
< the reasoning that supports these assessments

< the evaluator offers to present the evaluation to the parties, who may then ask
either to:
< hear the evaluation (which must be presented orally if any party requests

it), or
< postpone hearing the evaluation to:

< engage in settlement discussions facilitated by the evaluator, often
in separate meetings with each side, or

< conduct focused discovery or make additional disclosures if
settlement discussions do not occur or do not resolve the case, the
evaluator may:

< help the parties devise a plan for sharing additional information and/or
conducting the key discovery that will expeditiously equip them to enter
meaningful settlement discussions or position the case for resolution by
motion or trial

< help the parties realistically assess litigation costs
< determine whether some form of follow up to the session would contribute

to case development or settlement
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Preservation of right to trial
The evaluator has no power to impose settlement and does not attempt to coerce a party to accept
any proposed terms.  The parties’ formal discovery, disclosure and motion practice rights are
fully preserved.  The confidential evaluation is non-binding and is not shared with the trial judge,
nor with anyone not involved in the litigation.  The parties may agree to a binding settlement.  If
no settlement is reached, the case remains on the litigation track.

The neutral
The court’s ADR staff appoints an neutral evaluator with expertise in the substantive legal area
of the lawsuit, who is available and has no apparent conflict of interest.  The parties may object
to the neutral evaluator if they perceive a conflict of interest.  All neutral evaluators on the
court’s panel have been admitted to the practice of law for at least 15 years, have experience
with civil litigation in federal court, have expertise in the substantive law of the case, and have
been trained by the court.  Many neutral evaluators also have completed the court’s mediation
training.

Attendance
The following individuals are required to attend in person: clients with settlement authority and
knowledge of the facts; the lead trial attorney for each party; and insurers of parties, if their
agreement would be necessary to achieve settlement.  Requests to permit attendance by phone
rather than in person, which will be granted only under extraordinary circumstances, may be
made to the ADR Magistrate Judge.  Clients are strongly encouraged to participate actively in
the ENE session.  

Confidentiality
Communications made in connection with an ENE session ordinarily may not be disclosed to the
assigned judge or to anyone else not involved in the litigation, unless otherwise agreed.

Timing
An ENE session may be requested at any time.  The time for holding the ENE session is 
presumptively within 90 days after the referral to ENE, unless otherwise fixed by the court.
The neutral evaluator contacts counsel to schedule an initial telephone conference to set the date,
time and location of the ENE session and to discuss how to maximize the utility of ENE.

Written submissions
Counsel exchange and submit written statements to the neutral evaluator at least 7 days before
the ENE session.  ADR Local Rule 5-9 lists special requirements for intellectual property cases. 
The statements are confidential and thus are not filed with the court.

Appropriate cases/circumstances
All civil cases are eligible.  Cases with the following characteristics may be particularly
appropriate:
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< counsel or the parties are far apart on their view of the law and/or value of the
case

< the case involves technical or specialized subject matter - and it is important to
have a neutral with expertise in that subject

< case planning assistance would be useful
< communication across party lines (about merits or procedure) could be improved
< equitable relief is sought - if parties, with the aid of a neutral expert, might agree

on the terms of an injunction or consent decree

Cost
The neutral evaluator volunteers preparation time and the first four hours of the ENE session. 
After four hours of ENE, the neutral evaluator may (1) continue to volunteer his or her time or
(2) give the parties the option of concluding the process or paying the evaluator for additional
time at an hourly rate of $300, to be split among the parties as they determine.  The ENE process
continues only if all parties and the neutral evaluator agree.  After eight hours in one or more
ENE sessions, if all parties agree, the neutral evaluator may charge his or her hourly rate or such
other rate that the parties agree to pay.

Governing rule
ADR Local Rule 5.
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Mediation

Goal
The goal of mediation is to reach a mutually satisfactory agreement resolving all or part of the
dispute by carefully exploring not only the relevant evidence and law, but also the parties’
underlying interests, needs and priorities.

Process
Mediation is a flexible, non-binding, confidential process in which a neutral lawyer-mediator
facilitates settlement negotiations.  The informal session typically begins with presentations of
each side’s view of the case, through counsel or clients.  The mediator, who may meet with the
parties in joint and separate sessions, works to:

< improve communication across party lines
< help parties clarify and communicate their interests and those of their opponent
< probe the strengths and weaknesses of each party’s legal positions
< identify areas of agreement and help generate options for a mutually agreeable

resolution

The mediator generally does not give an overall evaluation of the case.  Mediation can extend
beyond traditional settlement discussion to broaden the range of resolution options, often by
exploring litigants’ needs and interests that may be independent of the legal issues in
controversy.

Preservation of right to trial
The mediator has no power to impose settlement and does not attempt to coerce a party to accept
any proposed term.  The parties’ discovery, disclosure and motion practice rights are fully
preserved.  The parties may agree to a binding settlement.  If no settlement is reached, the case
remains on the litigation track.

The neutral
The court’s ADR staff appoints a mediator who is available and has no apparent conflicts of
interest.  The parties may object to the mediator if they perceive a conflict of interest.  Most 
mediators on the court’s panel are lawyers who have been admitted to practice for at least seven
years.  The panel also includes a few mediators who have other professional credentials.  The
court’s ADR staff will appoint a non-lawyer mediator only after obtaining the parties’
permission.  All mediators on the court’s panel have experience in communication and
negotiation techniques, knowledge about civil litigation in federal court and training provided by
the court

Attendance
The following individuals are required to attend the mediation session: clients with settlement
authority and knowledge of the facts; the lead trial attorney for each party; and insurers of
parties, if their agreement would be necessary to achieve a settlement.  Requests to permit
attendance by phone rather than in person, which will be granted only under extraordinary
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circumstances, may be made to the ADR Magistrate Judge.  Clients are strongly encouraged to
participate actively in the mediation.  

Confidentiality
Communications made in connection with a mediation ordinarily may not be disclosed to the
assigned judge or to anyone else not involved in the session, unless otherwise agreed.

Timing
A mediation may be requested at any time.  The time for holding the mediation is 
presumptively within 90 days after the referral to mediation, unless otherwise fixed by the court.
The mediator contacts counsel to schedule an initial telephone conference to set the date, time
and location of the mediation session and to discuss how to maximize the utility of mediation.

Written submission
Counsel exchange and submit written statements to the mediator at least 7 days before the
mediation.  ADR Local Rule 6-8 lists special requirements for intellectual property cases.  The
mediator may request or accept additional confidential statements that are not shared with the
other side.  Both the shared and confidential statements, if any, are privileged documents and
thus are not filed with the court.

Appropriate cases/circumstances
All civil cases are eligible.  Cases with the following characteristics may be particularly
appropriate:

< the parties desire a business-driven or other creative solution
< the parties may benefit from a continuing business or personal relationship
< multiple parties are involved
< equitable relief is sought - if parties, with the aid of a neutral, might agree on the

terms of an injunction or consent decree
< communication appears to be a major barrier to resolving or advancing the case

Cost
The mediator volunteers preparation time and the first four hours of the mediation.  After four
hours of mediation, the mediator may either (1) continue to volunteer his or her time or (2) give
the parties the option of concluding the process or paying the mediator for additional time at an
hourly rate of $300, to be split among the parties as they determine.  The mediation continues
only if all parties and the mediator agree.  After eight hours in one or more mediation sessions, if
all parties agree, the mediator may charge his or her hourly rate or such other rate that the parties
agree to pay.

Governing rule
ADR Local Rule 6.
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Settlement Conferences

Goal
The goal of a settlement conference is to facilitate the parties’ efforts to negotiate a settlement of
all or part of the dispute.

Process
A judicial officer, usually a magistrate judge, helps the parties negotiate.  Some settlement
judges also use mediation techniques to improve communication among the parties, probe
barriers to settlement and assist in formulating resolutions.  Settlement judges might articulate
views about the merits of the case or the relative strengths and weaknesses of the parties’ legal
positions.  Often settlement judges meet with one side at a time, and some settlement judges rely
primarily on meetings with counsel.

Preservation of right to trial
The settlement judge has no power to impose settlement and does not attempt to coerce a party to
accept any proposed terms.  The parties may agree to a binding settlement.  If no settlement is
reached, the case remains on the litigation track.  The parties’ formal discovery, disclosure and
motion practice rights are fully preserved.

The neutral
A magistrate judge or, in limited circumstances, a district judge conducts the settlement
conference.  The judge who would preside at trial does not conduct the settlement conference
unless the parties stipulate in writing and the judge agrees.  Parties may request a specific
magistrate judge or rank several magistrate judges in order of preference.  The court will attempt
to accommodate such preferences.

Magistrate judges have standing orders setting forth their requirements for settlement
conferences, including written statements and attendance.  Questions about these issues should
be directed to the chambers of the magistrate judge assigned to conduct the settlement
conference.

Attendance
Settlement judges’ standing orders generally require the personal attendance of lead counsel and
the parties.  This requirement is waived only when it poses a substantial hardship, in which case
the absent party is required to be available by telephone.  Persons who attend the settlement
conference are required to be thoroughly familiar with the case and to have authority to negotiate
a settlement.

Confidentiality
Communications made in connection with a settlement conference ordinarily may not be
disclosed to the assigned judge or to anyone else not involved in the litigation, unless otherwise
agreed.
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Timing
The assigned judge may refer a case to a magistrate judge for a settlement conference at any
time.  The timing of the settlement conference depends on the schedule of the assigned
magistrate judge. 

Written submissions
Written settlement conference statements, when required, are submitted directly to the settlement
judge.  The statements are not filed with the court.

Appropriate cases/circumstances
All civil cases are eligible.  Cases with the following characteristics may be particularly
appropriate:

• a client or attorney strongly prefers to appear before a judicial officer
• issues of procedural law are especially important
• a party is not represented by counsel

Please note that because of the many other duties and functions performed by magistrate judges
in this district, the court refers only a limited number of cases for early settlement conferences.

Cost
There is no charge to the litigants.

Governing rule
ADR Local Rule 7.
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Other ADR Processes

Customized ADR Processes
The court’s ADR legal staff will work with parties to customize an ADR process to meet the
needs of their case or to design an ADR process for them.  An ADR legal staff member is
available for a telephone conference with all counsel to discuss ADR options.  Clients are invited
to join such conferences.

Non-binding Summary Bench or Jury Trial
The ADR staff can help parties structure a non-binding summary bench or jury trial under ADR
Local Rule 8-1(a).  A summary bench or jury trial is a flexible, non-binding process designed to
promote settlement in complex, trial-ready cases headed for long trials; to provide an advisory
verdict after an abbreviated presentation of evidence; to offer litigants a chance to ask questions
and hear the reactions of the judge and/or jury; and to trigger settlement negotiations based on
the judge’s or jury’s non-binding verdict and reactions

Special Masters
The assigned judge may appoint a special master, whose fee is paid by the parties, to serve a
wide variety of functions, including:

< discovery manager
< fact-finder
< host of settlement negotiations
< post-judgment administrator or monitor

Private ADR Providers
The court encourages parties to consider private sector ADR providers who offer services
including arbitration, mediation, fact-finding, neutral evaluation and private judging.  Private
providers may be lawyers, law professors, retired judges or other professionals with expertise in
dispute resolution techniques.  They generally charge a fee.
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Which Is the Most Suitable ADR Process
for My Case?

Each ADR process meets different needs and circumstances. When selecting an ADR process,
you should carefully consider the needs of your particular case or situation and identify the goals
you hope to achieve through ADR.  Then select the ADR process that appears to maximize the
potential for achieving your goals.

The chart on the next page may help you select an ADR process.  The chart summarizes the
court’s general observations about the major benefits of ADR and the extent to which the court’s
four major ADR processes are likely to accomplish them.  These are generalizations that the
court believes are accurate in many, but not all, cases.  The likelihood that a particular ADR
process will deliver a benefit depends not only on the type of process, but on numerous other
factors including: the style of the neutral; the type and procedural posture of the case; and the
parties’ and counsel’s attitudes and personalities, level of preparation, and experience with the
particular ADR process.  The court’s ADR legal staff is available to help you select or customize
an ADR process to meet your needs.

What If I Don’t Have a Lawyer?
If you are not represented by a lawyer, the court suggests that you select the option of a
magistrate judge settlement conference where your questions and concerns can be addressed
directly by a judge who has experience working with unrepresented parties.  Volunteer
mediators, evaluators, and arbitrators, who take only a few cases each year, sometimes feel
uncomfortable working with unrepresented parties, making it more difficult to place your case in
these programs and potentially slowing down the process.  If you do select mediation, ENE or
non-binding arbitration and we are unable to find a suitable neutral, your case likely will be
redirected to a settlement conference with a magistrate judge.



How Likely Is Each ADR Process to Deliver the Specific Benefit? 
● = Very likely  = Somewhat likely  = Unlikely 

 

ARB ENE MED MJSC
ENHANCE PARTY SATISFACTION         
Help settle all or part of dispute  1  2 ● ● 

Permit creative/business driven solution that court could not offer   2 ●  3 

Preserve personal or business relationships  1  2 ●  3 
Increase satisfaction and thus improve chance of lasting solution  1  2 ●  3 
ALLOW FLEXIBILITY, CONTROL AND PARTICIPATION         
Broaden the interests taken into consideration N/A  2 ●  3 
Protect confidentiality  4 ● ● ● 

Provide trial-like hearing ● N/A N/A N/A 
Provide opportunity to appear before judicial officer N/A N/A N/A ● 

IMPROVE CASE MANAGEMENT         
Help parties agree on further conduct of the case N/A ●  5  3 
Streamline discovery and motions N/A ●  5 3 
Narrow issues and identify areas of agreement N/A ●  ●5 ● 

Reach stipulations N/A ●  5 ● 

IMPROVE UNDERSTANDING OF CASE         
Help get to core of case and sort out issues in dispute  ● ● ● 

Provide neutral evaluation of case ● ●   3 
Provide expert in subject matter  6 ●  6  6 
Help parties see strengths and weaknesses of positions ● ● ● ● 

Permit direct and informal communication of clients’ views   ●  3 
Provide opportunity to assess witness credibility and performance ●  7  7  
Help parties agree to an informal exchange of key information  ● 5  3 
REDUCE HOSTILITY         
Improve communications between parties/attorneys  1 ● ●  3 
Decrease hostility  ● ●  3 

Notes 
1. Arbitration may provide this benefit when the award triggers or contributes to settlement discussions. 
2. ENE may provide this benefit when the parties use it for settlement discussions.  Many of the court’s ENE 

evaluators also have been trained as mediators. 
3. Depending on the settlement judge’s particular style, a settlement conference may or may not deliver this benefit. 
4. The arbitration award may not be disclosed to the assigned trial judge until the action is terminated.  Although the 

award is not admissible at a trial de novo, recorded communications made during the arbitration may be 
admissible for limited purposes. 

5. Mediation may deliver this benefit, but it focuses primarily on settlement. 
6. Depending on the subject of the dispute, the neutral may have expertise. 
7. This benefit may result if the parties participate actively in the joint session. 
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What Else Do I Need to Know?

What Is an ADR Phone Conference and How Do I Schedule One?

During an ADR Phone Conference, a member of the court’s ADR legal staff will help counsel
select or customize an ADR process that meets the needs of the parties.  Clients are encouraged,
but not required, to participate.  Generally, if the parties cannot agree on an ADR process, or if
they prefer a settlement conference, they must file a Notice of Need for ADR Phone Conference
by the date specified in the initial case management scheduling order.  See ADR Local 3-5(c)(2). 
Of course, you may contact the ADR Unit to schedule an ADR Phone Conference at any time. 
For your convenience, the court provides a standard form for requesting a phone conference, the
Notice of Need for ADR Phone Conference.

How Do I Get My Case into an ADR Process?

There are two ways cases can enter an ADR process:

By stipulation/proposed order
Counsel may file a stipulation and proposed order with the assigned judge.  See ADR Local Rule
2-3.  For your convenience, the court provides a standard form for stipulating to an ADR
Process, the Stipulation and Proposed Order Selecting ADR Process.

By other order of the court
The assigned judge may order the case into an ADR program at the request of a party or on the
judge’s own initiative, subject to the provisions of 28 U.S.C. § 654.  See ADR Local Rule 2-3. 

When Can I Get My Case into an ADR Process?

At any time
Counsel, individually or jointly, can request an ADR referral at any time.  The court encourages
the use of ADR as early as it can be helpful.

Before the Case Management Conference
If all parties agree on an ADR process before the initial Case Management Conference, which
usually occurs about 90 days after filing, you should file a stipulation and proposed order
identifying the process selected and the time frame you prefer by the date set forth in the initial
case management scheduling order.
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At the Case Management Conference
If all parties have not yet agreed on an ADR process before the initial case management
conference, you will discuss ADR with the judge at the conference.  You are asked to state your
ADR preferences in the Joint Case Management Statement you file before that conference.

When Is the Best Time to Use ADR and How Much Discovery Should I
First Complete?

You should consider using ADR early, whether you are seeking assistance with settlement or
case management.  Conducting full-blown discovery before an ADR session may negate
potential cost savings.  If you are using ADR for settlement purposes, you should know enough
about your case to assess its value and identify its major strengths and weaknesses.

Will ADR Affect the Status of My Case on the Trial Track or Disclosure
and Discovery?

Assignment to an ADR process generally does not affect the status of your case in litigation. 
Disclosure, discovery and motions are not stayed during ADR proceedings unless the court
orders otherwise.  Judges sometimes postpone case management or status conferences until after
the parties have had an ADR session.  If your case does not settle through ADR, it remains on
the litigation track.

How Might ADR Be Better than the Parties’ Meeting on Their Own?

Getting settlement discussions started
Sometimes advocates are reluctant to initiate settlement discussions.  The availability of multiple
ADR options and the ability to consult with the ADR legal staff allows a party to explore
settlement potential without indicating any litigation weakness.

Saving time and money
For various reasons, direct settlement discussions often do not occur until late in the lawsuit after
much time and money have been spent.  A substantial amount of time and money can be saved if
parties actively explore settlement early in the pretrial period.  An ADR process can provide a
safe and early opportunity to discuss settlement.

Providing momentum and a “back up”
Often parties successfully negotiate an early resolution to their dispute on their own.  Even if you
are negotiating a settlement without the assistance of a neutral, you should still consider having
your case referred to an ADR process to use as a “back up” in the event the case does not settle. 
Meanwhile, knowing that you have a date for the ADR process may help provide momentum and
a “deadline” for your direct settlement discussions.
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Overcoming obstacles to settlement
The adversarial nature of litigation often makes it difficult for counsel and parties to negotiate a
settlement effectively.  An ADR neutral can help overcome barriers to settlement by selectively
using information from each side to:

< help parties engage in productive dialogue
< help each party understand the other side’s views and interests
< communicate views or proposals in more palatable terms
< gauge the receptiveness to proposals
< help parties realistically assess their alternatives to settlement
< help generate creative solutions

Improving case management
Discovery can be broad and expensive, and sometimes fails to focus on the most important
issues in the case.  An early meeting with a neutral such as an ENE evaluator may help parties
agree to a focused, cost-effective discovery plan or may help them agree to exchange
information informally.

Won’t I Risk Giving Away My Trial Strategy in ADR?

About 98 percent of civil cases in our court are resolved without a trial.  If you don’t raise your
best arguments in settlement discussions, you risk failing to achieve the best result for your side. 
Although you need not reveal in an ADR session sensitive information related to trial strategy,
you might find it useful to raise it in a confidential separate session with the neutral (available
after the evaluator prepares the evaluation in ENE, or at any time in mediation or a settlement
conference).  You can then hear the neutral’s views of the significance of the information and
whether or when sharing it with the other side may benefit you in the negotiations.
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Where Can I Get More Information?

Website
Our website at www.cand.uscourts.gov/adr contains information about the court’s ADR
Programs, including the contents of this ADR handbook, the ADR Local Rules, ADR Forms and
an application to serve as a neutral.

Clerk’s Office
You may obtain copies of this handbook and the ADR Local Rules from the intake counter at
each of the Clerk’s Office locations.  The phone numbers for the Clerk’s Office locations in San
Francisco, Oakland and San Jose are as follows:

< San Francisco: (415) 522-2000
< Oakland:       (510) 637-3530
< San Jose: (408) 535-5363

Court Library
The court’s library on the 18th floor of the Federal Building and United States Courthouse in San
Francisco is open to counsel and clients who have cases pending before the court.  The library
has a collection of resources on ADR.  The collection includes copies of the court’s ENE and
Mediation Handbooks, which were was prepared by the court to train evaluators and mediators,
but which might be helpful to counsel and clients referred to the respective programs.  The
library’s telephone number is (415) 436-8130.

ADR Unit
For information about selecting an ADR process or customizing one for your case, conflicts of
interest, becoming a neutral or for other information, contact:

ADR Unit - U.S. District Court
450 Golden Gate Avenue
San Francisco, CA 94102

Tel: (415) 522-2199
Fax: (415)522-4112

E-mail: ADR@cand.uscourts.gov
Internet: www.cand.uscourts.gov/adr

USDC
Text Box
Revised 7/11
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